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BRIEF OF APPELLEES 


STATE AENT OF TILE GASE. 


We feel warranted in making a further statement of the 
case, In view of the statement appearing in the brief of the 
Land and Water Company, and will attempt to support our 
statement by reference to the record. 

The action is one brought by certain settlers upon what 
is known in Southern Idaho as the Salmon River Carey Act 
Project, and is maintained not only for the plaintiffs named 
in the bill, but for and on behalf and for the benefit of all 
settlers and water contract holders upon said tract (par. 34. 
p. 36); these settlers have individual holdings upon said 
project, evidenced by what are ealled settlers’ contracts with 
the Land and Water Company for a water right for the 
irrigation of their respective holdings (par. 10, p. 13). 
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It is the claim of these contract holders (Carey Act entry- 
men) that in entering into a contract with the Land and Water 
Company, hereinaftcr called the Company, they purchased of 
such Company and agreed to pay $40.00 per aere for a water 
right for each acre of the land entered by them as well as 
for a proportionate interest in the irrigation system to be 
construeted for the conservation and distribution of the water 
so purchased (par. 10, p. 54, State Contract). 

It is the further ciaim of the settlers that in violation of 
the express terms of the State Contract, which, by reference, 
became a part of the settlers’ contract, the Company has sold 
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water rights for lands far in ‘‘excess of the appropriation of 
water therefor’’ (1st par. on p. 52), and that by reason of 
such faet, the Company is unable to eomply with the terms of 
its contract and cannot furnish or deliver the water right 


purchased (par. 17, p. 20). 


The settlers are refusing to pay the instalments due under 
the terms of the contract. and for relief ask that the Company 
and its successors be cnjoined from colleeting such instalments 
until the water right sold is delivered; further asking that 
a receiver be appointed to take charge of the project, and 
reduce the area thereof so that those who can be supplied 
with water from the amount available may pay, and such 
portion of the money so paid as shall be necessary. be used 
to reimburse those whose investments upon the lands will be 
lost by the failure of the Company to supply water under the 
contracts. 

It is the further claim of the settlers that the Land and 
Water Company is insolvent and there is no other water avail- 
able than the flow of Salmon Falls creek. 

The Land and Water Company, as a party defendant, as 
we understand its elaim, contends that it did not agree to sell 
any water right; but only a proportionate interest in an irri- 
gation system to be represented by shares of stock in a eom- 
pany, known as the Canal Company, and to it would be trans- 


ferred what the Land and Water Company had acquired in the 
way of a water right as well as all works of diversion. 

That having constructed a dam and various canals for 
purposes of distribution, and the dam being entirely efficient 
for the purpose of conserving all the water in the creek. and 
the canals and laterals adequate for the distribution of such 
water, the Company has fully performed its contract and is 
entitled to eolleet the amounts due under such contracts re- 
gardless of the question of water supply. 

The Company also issued bonds, to secure the payment of 


’ contraets to one 


which it assigned as collateral the settlers 
of the appellants, A. C. Robinson, and also executed a trust 
deed upon all of its interest in the system to the appellant 
Trust Company, as trustee. This trust deed embraces all 
of the property rights of every kind owned by the Cvuin- 
pany as security for the payment of the bonds, and it far- 
ther appears that the Company has defaulted in the pay- 
ment of the interest due thereon (131). 

It further appears that both the trustee and Robinson are 
residents of the State of Pennsylvania, are attempting to 
collect the moneys claimed to be due under the water 
contracts and have instituted foreclosure proceedings for sach 
purpose in the District Court of the United States for 
idaho (190). 

The other appellant to the action, the Canal Company, 
is but a nominal party to the action, and is solely under 
the control of the Land and Water Company. 

The cause was tried before the Court. and, following a 
memorandum decision (279-307), an interlocutory decree 
was entered, here set forth in full, in which counsel for 
appellants have, for some reason, treated as final: 


INTERLOCUTORY DECREE. 


“That the defendant Twin Falls Salmon River Land & 
Water Company contracted with the State of Idaho and 
with the settlers holding agreements for the purchase and 


sale of water rights that it, the said defendant, wonld 
provide a system of canals and reservoirs on what is 
known as the Salnon River Project, in Twin Falls County, 
State of Idaho, which in ordinary seasons would furnish 
a supply of water for irrigation purposes sufficient for the 
acreage eovered by such settlers’ agreements at the rate 
of two and three-fourths acre feet per acre. measured at 
the points of delivery from the system into the consumers’ 
laterals; and further that it would not sell rights in excess 
of such available supply. That the said defendant be 
restrained from making additional contraets for the sale 
of water rights and also from waiving the right to forfeit 
any existing contract. That the said defendant and the 
Commonwealth Trust Company of Pittsburgh, a corpora- 
tion, Trustee, and A. C. Robinson, be, and each of them 
is, hereby enjoined and restrained from collecting or 
attempting to collect, or from enforcing payments upon 
said water right agreements, including any overdue pay- 
ments or installments on said, agreements, until sueh time 
as the holders thereof have been provided with the water 
supply so contracted for. or are given trustworthy assur- 
anee, to be approved by the court, that said water will 
be provided, or until the further order of this court. 

‘It is further crdered and decreed that jurisdiction be 
retained for the purpose of making final disposition of the 
eause, and leave is hereby granted to either party to make 
application at any time for the introduction of further 
proof touching the available water supply, and more par- 
tieularly relating to (1) the amount and dignity of the 
rights awarded to adverse claimants in the suit of Twin 
Falls Salmon River Land & Water Company, et al., v. 
Vineyard Land & Stock Company, now pending in this 
Court, and numbered 405; (2) seepage in the reservoir 
basin and the canal system; and (3) the aggregate amount 
of water agreements actually outstanding at the time of 
such application, and upon the submission of sueh proof 
for the entry of final deeree. 

‘‘Dated this 29th day of November, 1915 ”’ 


ISSUES. 


The controlling and practically the only question presented 


to the Court below was as to the construction and meaning 
of the contracts between the parties. The only disputed ques- 
tion of faet presented by the record is as to the run-off of 
“Salmon Falls Creek,’* as it is called by the U. S. Geological 
Survey (173). The figures of the Geological Survey give the. 
stream an average yearly run-off of 127,000 acre feet (179), 
while the Company measurements disclose a yearly average of 
130.295 aere feet (192). 


It was agreed upon the trial that all contract holders upon 
the project held under contracts identical as to terms and pro- 
visions, and that all contract holders are similarly situated 
as to their rights under the contract (128-129) ; that no patents 
have issued from the United States for any of the Carey Act 
lands (130). 


It is further stipulated and agreed that the Land and Water 


Company had never delivered to any of the contraet holders, 


pursuant to the terms of the settlers’ 


eontracts, water to the 
extent of one-half inch per acre continuous flow from the Ist 
day of April to the Ist day of November of each irrigation 
season (133). 

The evidence taken upon the trial further discloses that 
the water first began to run in the reservoir and be conserved 
the latter part of the year 1910, but did not become available 
for diversion into the eanal system until April, 1911; that theres - 
are no available records as to the acreage in crop in 1911 or 
the amount of water delivered for that year; but that in 1912 
the total acreage in crop was 16,310 acres; in 1913. there 
were 23,403 acres in erop and in 1914 a total of 30,064 acres 
in erop; that on the first day of October, 1912, after the distri- 
bution of water to the settlers had been discontinned there 
remained in the reservoir 43,550 acre feet and there had been 
delivered that year to the settlers—mieasured at the settlers 
weir—29,350 acre feet As the only souree of information that 
could be had was from the reeords of the Company, these 
records were employed for the purpose of showing all facts 


pertaining to the couservation and distribution of water. It 
further appears from the records of the Company that the rin- 
off for the year 1912, was 154,000 acre feet; the transmission 
loss, 50 per cent of the water turned out of the reservoir gate, 
and that the reservoir loss for that year was 64,181 acre feet— 
this loss made up of percolation or seepage and evaporation 
loss. It should be observed in connection with the foregoing, 
that the run-off of the river, as given, is taken froin the Geo- 
graphical Survey records rather than from the Company record. 
which was 169,888 acre feet. 

An analysis of the figures for the year 1912, discloses that 
after deducting the reservoir loss from the 169.888 acre fect 
run-off left in the reservoir, 105.707 acre feet were available 
for distribution; dedueting from this 50 per cent for trans- 
mission loss, left 52.852 acre feet, measured at the farmers’ 
weir. or water for 25.8 days, at the rate of one-half ineh per 
acre continuous flow, or about 20 per cent of two and thiee- 
fourths (234) acre feet, which would be the equivalent of 6.6 
inches for the season. 


The foregoing would be on the assumption that all of the 
water eontracts sold and outstanding, and embracing 73,000 
aeres, were reeeiving water. 

Taking the Company records again for the year 1913, it ap- 
pears that the annual run-off was 108,405 acre feet. the reser- 
voir loss 46,314 acre feet, leaving 62.091 acre feet for distribu- 
tion at the mouth of the reservoir; transmission loss for that 
year was 33 per cent, making 20,697 aere feet lost in transit to 
the farmers’ weir. This would make available at such point 
41,394 aere feet, or water for the entire 73,000 acres for 20.6 
days at one-half inch per acre continuous flow, or five 43) 
inches of water for the season, being 15 per eent of two «md 
three-fourths (234) acre feet. 

For the year 1914, the Company reeords show a run-of* of 
135,295 aere feet; a reservoir loss of 38.032 acre feet, leaving 
for distribution 97,263 aere feet: the transmission loss for that 
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year Was 27.3 per cent, makmg a total Joss in transit of 26,558 
acre feet, which would deliver at the farmers’ weir 70,705 acre 
feet. or water for 35.15 days at one-half inch per aere con- 
tinuous flow, or 8.45 inches for the season. 

The average of the three vears would be 54,981 aere feet, 
and giving each water user two and three-fourths (234) acre 
feet at lis weir, would irrigate 18,535 acres out of the 73 900 
acres sold. 

Irom the foregoing figures, and giving the settler two and 
three-fourths (234) acre feet of water for the season, 15.600 
acres could have been irrigated m 1912; 10950 acres in 1913 
and 18,688 acres in 1914, so that with only 30.000 acres of the 
total sold in cultivation in the year 1914, there was an excess 
of acreage over the water supply to the extent of something 


over 12,000 acres. 


It should be further noted that according to the figures of 
the Company for the vear 1912, the 16,000 acres in crop received 
1.8 aere feet; in 1918 after the largest run-off the river has 
ever disclosed, according to the data available, the 23 403 acres 
in crop received 2.14 were feet, and in 1914 with 30,000 acres 
in crop, the farmers received 2.46 acre feet. 


It further appears from the record that the Company refused 
to deliver any specifie amount for the season and refused to 
recognize the right of the water user either to receive the two 
and three-fourths (234) acre feet contended for by the settler. 
or the one-half inch continuous flow from April Ist to November 
Ist, or its equivalent as specified in the contract (139). 

It further appears that demands were made by the settlers 
during each of the years 1912, 1913 and 1914, and while they 
were not always in the form of a demand for two and three- 
fourths (234) aere feet, but were sometimes for the delivery 
of a eontinuous flow of one-half inch per aere from April 
lst to November Ist, the demands were always refused and 
have not been complied with in any case, and this, irrespective 
of the amount of water stored in the reservoir (140). 


It further appears from the testimony of the Chief Engineer 
of the Company, that starting with the water supply on hand, 
as fixed by the witness at 25,000 acre feet in the reservoir on 
April 1st, 1915, and supplying the entire 73,000 acers sold 
with one-half inch per acre continuous flow, and assuming 
the reservoir received the same flow for the year 1915 as for 
1914, the water supply would last for about 15 days, when the 
reservoir would be exhausted (142). 


It further appears from the testimony of one of the witnesses 
for the plaintiff, and also a settler upon the project, that he 
had not tendered performanee thereof with referenee to the 
payment of instalments because of the statement given the 
witness by different officers of the Company that he did not 
purehase a water right, but had merely purchased a propor- 
tionate interest in an irrigation system which was absolutely 
worthless to him without the water. so he refused to make 
payments (146) ; that he was ready. willing and able to comply 
with his contract if he received the water specified therein; 
that he had been advised at different times that he eould not 
have more water when he asked for it, and that is the extent 
of the advice he received from the Water Company relative 
to water deliveries (146). 

The same witness produced plaintiffs’ Exhibit 17 purporting 
to be a circular issued over the signature of the Twin Falls 
Salmon River Land and Water Company, W. 8. Kuhn, Presi- 
dent (155), and in which the reader was advised that 80.00 
acres of the Salmon River Project had been opened for entry 
on June 8, 1908, and 70,000 acres of the land filed upon during 
that month, and further advised that the tract affords ‘‘ water 
supply of the best and in abundance’’ (147). 

The circular proeeeds to advise how lands and water 
rights are secured (148), and that the price of the water righi 
and land on the Salmon Project is fixed by the State Land 
Board at $40.00 for the water right and 50c per aere for the 
land, and that the first payment on the water right is $3 28, 


and then follows the terms of the instalment payments upon 
the water right (149). This circular under the head of ‘‘ Water 
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Supply’? advises the reader that ‘‘the water supply for the 
Twin Falls Salmon River Project is obtained from the Salnon 
River, which has a vast drainage area in the Cassia National 
Forest Reserve. The water right is perfect, and there is no 
land suseeptible of irrigation above the Salmon district, and 
no water rights in contest.. It carries water sufficient for the 
iwrigation of more than 150,000 acres in normal years, and as a 
rule the spring run-off is far greater than the amount of water 
required for the irrigation of this amount of land for the full 
Season’? (152). 

The witness testified that he saw and read these advertise- 
ments prior to the time he took, by assignment, the contracts 
issued by the Company, and relied upon the statements con- 
tained in the cireulars issued by the Company, and to the 
effect that the State of Idaho guaranteed to protect the settlers 
in these matters, and also in a general way, upon the amount 
of land to be reclaimed and upon the sufficiency of the water 
right (156). 


QUESTIONS PRESENTED FOR REVIEW. 


For the purpose of analysis, we divide the questions to be 
presented for review by the appellate Court under two heads: 
First, as to how far the appellate Court will go in considering 
the facts and law in reviewing the appeal from an interlocutory 
order in this case; and second, the construction of the contract 
between the parties. 


The appeal in this ease having been taken from an inter- 
locutory order, by which the Lower Court has restrained the 
defendant company, and its sueecessors in interest from the 
colleetion of any of the instalments claimed to be due under 
the water contracts until the final order and deeree of the 
Court, and the well recognized rule being that the appellate 
Court will not disturb an interlocutory order, granting an in- 
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junction unless the Trial Court has clearly abused its diseretion, 
presents the first question in this case. 


Southern Pacific Company vs. Earl, 82 Fed. 690. 


As it is the rule that ‘“‘the granting of a preliminary in- 
junction in the exercise of the judicial discretion of the Circuit 
Court will not be set aside on appeal unless it clearly appears 
that the Court erred in applying the legal principles which 
should have guided it when considered from the Circuit Court 
standpoint.’’ If such rule is applicable and controlling to the 
appeal in this case, onr inquiry will cease if the question 
proposed be determined favorable to the appellee. 


IMassey vs. Buck, 128 Fed. 27. 


The appellant in this ease has treated the interlocutory order 
as final and on the theory that the appellate Court will be 
required to consider the questions raised in the Conrt below. 

In order to properly pass npon the first question here sug- 
gested, we will of necessity refer to the contract existing 
between the parties, as the construction of this contract will 
be one of the fundamental and controlling questions in the 


case. 


ARGUMENT. 


Taking up the first question proposed, we find the following 
authorities, in point: ‘“‘The Circuit Court of Appeals will not 
disturb an interlocutory order granting an injunction where 
the questions of the law or fact to be ultimately determined 
are difficult, and injury to the moving party will be immediate, 
certain and great, if the relief is denied, while the loss to the 
opposing party will be comparatively small if it is eranted.?? 


Dimick vs. Shaw, 94 Fed., 266. 


In connection with the foregoing rule, we wish to eall the 
attention of the Court to the undoubted fact that if it be the 
final order of the Lower Court in this ease, that the appellant 
has the right to collect these contracts, and this without regard 
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to the question of whether any delivery of the water right 
sold has been made, the interlocutory order in this case does 
not deprive the defendant of one penny of the money due 
under such contract; so that there can be no material injury 
to the appellants because of the order. 

On the other hand, if the appellants are permitted to enforce 
the payments claimed to be due under these contracts, and the 
money is paid and taken by the trustee to the State of Pennsy]- 
vania and out of the jurisdiction of the Trial Court, and it 
should then be ultimately held by the final decree of the Court 
that the holders of these water contracts were entitled to 
receive the water right purchased, which had not and could 
not be delivered to all of the contract holders, the purchaser 
who had been forced to make such payment for something 
he had not received, would be placed in a very different posi- 
tion, and one involving certain loss and injury to him, from 
that occupied by the appellants under the interlocutory order 
of the Court. 

‘An interlocutory order granting a preliminary injunction 
will not be reversed on appeal unless it appears from the record 


that the injunction was improvidently granted ”’ 


Hammond Electric Company vs. Board of Trade, 143 
Fed. 292. 


“The granting of a preliminary injunction in the exervise 
of the judicial diseretion of the Cireuit Court will not be set 
aside on appeal unless it clearly appears that the Court errea 
in applying the legal prineiples which should have guided it 
when considered from the Circuit Court’s standpoint.’”’ 


Massie vs. Buck, 128 Fed 27. 


‘‘An order granting a preliminary injunction restraining 
the removal out of the jurisdiction of the Court all property 
on which complainant claims a lien, will not be disturbed 
by an appellate Court when such removal might work irre- 
parable injury to complainant, and the continuance of the 


injunction can not seriously harm the defendants, unless it is 
entirely clear from the record that there is no equity in the 
lanl 


Korum vs. Ingersoll, 183 Fed. 226. 


In the Korum ease supra, Cirenit Court of Appeals held: 
First, ‘‘This case is practieally ready for final hearing upon 
its merits’’; and second, ‘‘the vacating of the present order 
might result in irreparable injury to the appellee. while its 
continuance works comparatively little harm to the defendauts. 
The whole object of the injunction is simply to prevent the 
transfer beyond the jurisdiction of this Court. pending the 
hearing upon the merits, of a fund on which the appellant 
claims to have a lien. In other words, the sole effeet of the 
injunction is that matters remain in statu quo.’’ 

If the settlers in the cause at bar are correct in believing 
they purchased something which must be delivered to them 
before they ean be required to pay the purchase price, and as 
the evidence clearly shows that water contracts have been 
sold far in excess of the water supply, and assume that it should 
become incumbent upon the settlers themselves, in the pro- 
tection of their interests and investments upon this project, 
to so reduce the area of the project as to enable those instru- 
mental in reducing this area to receive substantially the waier 
right contracted for, would not such settlers have the right 
to first look to and rely upon the moneys to be paid by them 
under their water contracts as a fund for the purpose of 
accomplishing the result suggested? 

It is obvious that if the appellants are entitled to enforce 
the collection of the instalments of purchase price according 
to the time of their maturity under the contracts, and these 
collections are sent to the trustee and by him applied to the 
payment of interest in default and principal due upon the 
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bonds of the construction company, such a condition ‘‘might 
work irreparable injury to complainant’? and leave the esn- 


tract holders practically without remedy. 
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Decisions of the Circuit Court of Appeals fully sustaining 
the foregoing rules are as follows: 


‘‘Encyclopaedia Company vs. Association, 130 Fed. 460. 
Dimeck vs. Shaw, 94 Fed. 266. 
Southern Pacific Company vs. Earl, 82 Fed. 690.’’ 


‘‘Where an interlocutory injunetion is merely snbsidiary to 
other relief, an appeal to the Circuit Court of Appeals presents 
only the question whether, conceding such other relief to have 


been proper, injunction was a proper remedy ”’ 
Const. Co. vs. Young, 59 Fed. 721. 


“On an appeal to the Ciremt Court of Appeals from an 
interlocutory order granting an injunction, the right of com- 
plainant to other relief demanded by his bill can not be con- 
sidered when it has not been passed upon by the Court belew: 
and the only question before the appellate Court is the pro- 
pricty of the injunction. ’’ 


Hart vs. Buckner, 54 Fed. 925. 


The brief summary of the evidence heretofore presented will 
show that no attempt has been made by the Company to deliver 
any specific water right to the purchasers of these water con- 
tracts; and in addition to this, such portion of the record as 
we have incorporated herein, will show that the Company has 
never recognized or conceded that it sold any specific water 
right to the contract holders. This of necessity calls for some 
consideration of the contracts involved, and we will review 
to some extent the Federal laws pertaining to ‘‘Carey <Act’’ 
matters, the laws of the State of Idaho pursuant to which these 
contracts were made, and the eontracts themselves, for the 
purpose of ascertaining what rights the purchasers of these 
contracts have acquired. 


STATUTES INVOLVED. 


The acts of Congress under which the lands in question were 
eeded by the United States to the State of Idaho are: Act 
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August 18, 1894, c. 301, See. 4, 28 Stat. 422 (U. S. Comp. 
St. 1901, page 1554); Act June 11th, 1896, c. 420, Sec. 1, 29 
Stat. 413 (U. S. Comp. St. 1901, page 1556); and Act Maren 
3rd, 1901,.e. 853, Sec. 3) 31 Stat. 1148 (U. S. Comp. Ste 180% 
page 1557), whieh merely extends the time for reclamation by 
the State. 

The substance of the Congressional enactments is that to 
aid the publie land States in the reelamation of desert lands 
therein, and the settlement, cultivation and sale thereof in small 
traets to actual settlers, the Secretary of the Interior was au- 
thorized, upon proper application of a State. to contract with 
it to donate and patent to the State not exceeding one million 
acres in each State as the State may cause to be irrigated, 
reclaimed and oeeupied. Before the applieation of the State 
is allowed, or any contract made for the ultimate reclamation 
of the lands, or any segregation of the lands from the publie 
domain is ordered, the State was required to file a map of the 
lands proposed to be irrigated. with a plan showing the mode 
thereof, and evidence that such plan was sufficient to thor- 
oughly irrigate and reclaim said land preparatory to the raising 
of ordinary agricultural crops, and also showing the source 
of the water supply to be used for irrigation. The State so 
eontraeting is authorized to make all necessary contracts to 
eause the lands to be reclaimed, and to induee their settlement 
and eultivation in accordance with and subject to the pro- 
visions of the Act; the State being prohibited to lease any 
of said lands or to use or dispose of them in any way except to 
secure their reclamation, eultivation and settlement. <A lien 
is authorized by the State and by no other authority on and 
against the separate legal sub-divisions of the lands so to be 
reclaimed for the actual cost and necessary expense of reclama- 
tion and reasonable interest thereon; and, when an ample 
supply of water is furnished to reclaim a particular tract or 
tracts, the patent should issne to the State for the same, with- 


out regard to settlement or cultivation. Section four of the 
Act of August 18, 1894, contains the provision that ‘tas fast 
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as any State may furnish satisfactory proof according to such 
rules and regulations as may be prescribed by the Secretary of 
the Interior that any of said lands are irrigated, reclaimed and 
occupied by actual settlers, patent shall be issued to the State 
or its assigns for said land so reclaimed and settled ”’ 

The State of Idaho accepted the terms and conditions of 
the Federal enactment, commonly known as the ‘‘Carey Act”’ 
and the provisions of the Idaho laws pertinent to the question 
are as follows: 

Section 1613 accepts the conditions of Section 4+ of the Act 
of Congress, together with the grants of land to the State 
under the provisions of said Act, and vests the seleetion, man- 
agement and disposition of said lands in the State Board of 
Land Commissioners. designated hereinafter as the ‘* Board.”’ 

Section 1615 provides that any person or incorporated ¢om- 
pany, constructing or having constructed ditches, canals or 
other irrigation works to reclaim such lands, shall file with 
the Board a request for the selection on behalf of the State by 
the Board of the land sought to be reclaimed, which request 
shall be accompanied by a proposal to construct the irrigation 
works necessary for the complete reclamation of the lands to 
be selected, and the proposal to be prepared in accordance 
with the rules of the Board and the regulations of the Depart- 
ment of the Interior; the proposal shall also be accompanied 
by a certificate of the State Engineer that application for 
permit to appropriate water has been filed in lis office, to- 
vether with the State Engineer’s report thereon; the proposal 
shall also state the source of the water supply, the location and 
dimensions of the proposed works, the estimated cost thervof, 
the price and terms per acre at which perpetual water rights 
will be sold to settlers, said perpetual water right to embrace 
a proportionate interest in the canal or other irrigation works, 
together with the rights and franchises attached thereto. 


Section 1616 provides that the Board shall have the authority 
to prescribe that each proposal shall be accompanied bv a 
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sertified cheek to be held as a guaranty of the exeeution of 
a contract with the State. 


Section 1617 provides that the person or company making 
application shall file with the State Engineer an application 
for a permit to appropriate water for the reclamation of the 
‘ands preseribed, and sueh application to be aceompanied by 
maps of the land selected for the proposed irrigation works 
and to be prepared in accordance with the regulations pre- 
3cribed by the State Engineer and the rules of the Department 
of the Interior. 


Section 1618 provides for the examination of the proposal 
oy the Registrar of the Board to see that it is in form, and if 
30, it shall then be submitted to the State Engineer, who shall 
examine the same and make a written report to the Board 
as to whether the proposed works are feasible; whether the 
proposed diversion of the publie waters of the State will pr: ve 
beneficial to the public interest; whether there is sufficient 
unappropriated water in the source of supply; and further 
provides that whenever the State Engineer shall be unable 
from the data available to determine either or any of the 
auestions preseribed for his determination and report, it saall 
be his duty to make or cause to be made, such survey or 
examination as will enable him to report  intcelligertly 
thereon to the Board. 


Section 1619 provides for the approval of the proposal by 
the Board, on the express condition that the report of the 
State Engineer shall be favorable; but expressly provides tnat 
no approval or aceeptance of any proposal shall be made in 
ease the State Engineer reports adversely, either as to the 
water supply, the feasibility of construction, the eost or ea- 
pacity of the works, or as to the character of the land sought 
to be irrigated. 

Seetion 1621 provides that upon the withdrawal of the land 
by the Department of the Interior, it shall be the duty of the 
Board to enter into a contract with the party submitting the 
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proposal, and that such contraet shall contain complete specifi- 
cations of the location, dimensions, character and estimated 
cost of the proposed ditch, canal or other irrigation works, the 
terms per acre at which such works and perpetual water rights 
shall be sold to settlers, and the price and terms upon which 
the State is to dispose of the lands to settlers; this contraet 
not to be entered into, however, by the State until the with- 
drawal of the lands by the Department of the Interior and 
the filing of a satisfactory bond on the part of the proposed 
contractor im a penal sum equal to five per cent of the estimated 
cost of the works and which bond shall be conditioned for the 
faithful performance of the provisions of the contract with 
the State. 

Sectin 1622 provides as to the time within which the works 
must be completed. giving five vears for the construction of 
the works. 

Section 1623 provides that the contract may be forfeited 
for the contractor’s default, in the method indicated by such 
provision. 

Section 1625 provides for the pubheation of notice of open- 
ing of segregation for sale and entry, and that such publication 
must contain the price for which said Jand-will be sold to 
settlers by the State, and the contract price at which settlers 
can purchase perpetual water rights. 

Section 1626 prescribes the qualifications of such settlers 
and requires the application of the settler must be aceom- 
panied by a certified copy of a contract for a perpetual water 
right, made and entered into by the party making application 
with the person, company or association who has been au- 
thorized by the Board to furnish water for the reclamation of 
said lands; and the Board shall thereupon file in its office the 
application and papers relating thereto, and, if allowed, issue 
a certificate of location to the appheant, the Board to dispose 
of all lands accepted by the State at a uniform price of fifty 


cents per acre. 
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Section 1628 provides for the proof of reclamation by the 
settlers and the section further provides that when the works 
designed for the irrigation of lands under the provisions of 
the ehapter shall be so far completed as to actually furnish 
‘‘an ample supply of water in a substantial ditch,’’ the State 
of Idaho shall make proof of such fact and shall apply for 
a patent to such lands in the manner provided in the regula- 
tions of the Department of the Interior. 

Section 1629 provides that the water rights shal] attach to 
and become appurtenant to the land as soon as title passes 
from the United States to the State, and that the Construetion 
Company furnishing the water for the land shall have a first 
and prior lien on said water right and land for all deferred 
payments for said water right; that sueh hen shall be a prior 
lien and may be foreclosed as by said section provided. 


The contraet with the State was executed on April 30, 1908, 
and the opening for entry for holders of water right agreements 
of 80,000 acres of land was held on or about June 1 1908. It 
shonld be kept in mind that no one could apply to enter lands 
under the provisions of the Acts, either State or Federal. 
unless they held a settlers’ contract with the Company for the 
purchase of a water right. 


Passing upon the relative situation of the parties before the 
settlers’ contract was executed, as observed in the memorandum 
decision of the Trial Court: ‘‘In the first place, it is highly 
improbable that settlers would have signed a contract by which 
they must obligate themselves to pay at the rate of $40.00 per 
acre for the mere chance of sharing with an indefinite number 
of others in a projected irrigation system, eoneerning the 
eapaeity and efficiency of which they could, in the nature of 
things, have but little information.’’ 

The Construction Company, pursuant to the laws of the 
State, first makes the application for the segregation of the 
lands and submits a proposal as to how these lands are to be 
reclaimed. One of the essential elements of this proposai is 


a showing as to how the lands are to be irrigated; the source of 
water supply, and that there is sufficient unappropriated water 
in the souree of supply to warrant the aceeptanece of such 
proposal by the State. 

All of these vital facts are determined prior to the execution 
of the contract between the State and the Construction Com- 
pany. and the settler has of necessity no knowledge or tn- 
formation concerning them, exeept that he undeniably has the 
right to assume that the State officials will faithfully perform 
their duty and that all of the matters called for by the statutes 
of the State will be carefully and serupulously attended to 
by such State officials. As we understand it. one of the prin- 
cipal points of argument contended for by the appellant in 
this case is predivated npen the theory, or reasoning, that 
the State, having permitted the contract for the reclamation 
of 150,000 aeres of land to be entered into and that there 
then proving to be insufficient water to irrigate and reclaim 
such area, the settler who holds such water contract can make 
no complaint. This would place a premium upon the ineffi- 
cleney or corruption of State officials and pernit the ad- 
venturer in enterprises of this kind to make any sort ot a 
proposal to a State, which, if accepted, and regardless of the 
vuestion of performance, could be enforced as against the 
settlers who relied upen the provisions of the law adopted for 
their protection. In practically all of the Carey Act projects, 
not only the State contract is entered into prior to the work 
of construction upon the projeet, but the settler’s contract 
as Well, and, aside from his said contract, the settler has no 
knowledge or means of knowledge as to just what the result 
of the work, or as to what the performance of the Construction 
Company will be under the contract with the State; and of 
course this is especially true in projects involving the storage 
and conservation of the waters in streams as distinguished 
from projects diverting the flow of a river or creek. 

The settler, in fact, has no ‘‘means of determining whether 
a proposed reservoir will hold water or whether the water shed 


is sufficient to fill it; these are matters peculiarly for the 
Company to investigate. Can it for a moment be supposed 
that even the most susceptible eould be indueed to sign con- 
tracts if they were informed that the Company would give 
no promise of a sufficient supply; no assurance of any sufficient 
quantity; no undertaking that any given amount would be 
available for the project as a whole; and no guaranteed limit 
upon the number of acres for which water rights would be 
sold?’’ (Memo. Dee., p. 283.) 


Upon the other hand, under our State law, the Construction 
Company is bound to take out a permit for sufficient weter 
to irrigate and reclaim the land, taking this permit in its 
own name and not in the name of the settlers whose property 
it will thereafter become; and if it be contended that the 
(‘ompany has no interest in nor agreement to sell a water right 
of a specific amount, why should it file upon water in any 
specific quantity or make any filing upon water at all? 

Krom the circular heretofore referred to, it appears that 
the Kuhn interests, which were responsible for the building 
of this project, were well satisfied and had full confidence 
in the adequacy of the water supply. as the prospeetive set- 
tlers were therein advised that the ‘‘water supply is of the 
best and in abundanee’’; that ‘‘the water supply is obtained 
from the Salmon River, which has a vast drainage area m 
the Cassia National Forest Reserve; the water right is perfect 
and there is no land susceptible of irrigation above the Salmon 
tract, and no water rights in contest. It carries water suffi- 
cient for the irrigatior of more than 150,000 acres in normal 
years, and as a rule the spring run-off is far greater than 
the amount of water required for the irrigation of this amount 
of land for the full season.”’ 


As observed by the Trial Court in its memorandum decision, 
‘Tt will thus be seen that no doubt was entertained of an 
abundance of water, and if it was confident of a supply suffi- 
cient in normal years for 150,000 acres. there is no apparent 
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reason why it should not, for the purpose of selling rights 
for 80,000 acres, make its contract attractive by incorporating 
therein an undertaking to furnish a comparatively small spe- 
cific amount; with such a margin of safety, there could be 


no substantial risk.’’ 


Reference is made by counsel for appellant to this circular, 
and some effort made to discredit the same as not being a Kuhn 
publication, by claiming at this time that the circular was 
issued by someone other than the defendant company, and 
for which the defendant company is in no wise responsible. 
There was no objection, however. predicated upon sach 
grounds or upon any ground of which we are advised to the 
introduction of plaintiff’s Exhibit No. 17, being the circular 
in question. The reasonable inference is, therefore, that the 
Company proceeded in this matter either with the belief 
that it could conserve sufficient water to furnish the settlers 
with a specific amount. or with such reckless disregard of the 
facts as to justify and require the same conelusion. Not 
only this, but the express provisions of Section 1615 of the 
Revised Codes of Idaho require the Construction Company 
to inelude within its proposal to the State. for the construc- 
tion of the works, the statement as to ‘‘the price and terms 
per acre at which perpetual water rights will be sold to settlers 
on the land to be reclaimed, said perpetual rights to embrace 
a proportionate interest in the canal or other irrigation works. 
together with all the rights and franchises attached thereto.’’ 


Now, if no specifie water right was sold, and the settler 
is only entitled to receive a proportionate interest in what the 
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company may be able to conserve, can it be said that a ‘‘per- 
petual water right’’ was sold? ‘‘Perpetual’’ has been legaily 
defined as something which is to last without limitation as to 
time. If appellants mean that the perpetual right sold is the 
right to receive what water might be available for delivery— 
that is, when sufficient water was conserved to distribute, the 


contract holders should receive it, and when there was an in- 
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sufficient supply the vontract holders should go without, the 
word ‘‘perpetual’’ evidently applies to the needs and neces- 
sities of the Company rather than to the right of the setfler 
to any specific thing or amount of water. 

The Trial Court was called upon to construe the contracts 
in suit, and the result of such analysis appears in the memo- 
randum decision of the Court, and is such a clear, precise and 
logical construction of those contracts that we take the liberty 
as well as distinet advantage of incorporating a considerable 
portion herein: 

‘“‘Now as to the contracts themselves. <A printed form 
was prepared by the Company and offered to the public, which 
is the form held by the plaintiffs and all other settlers. This 
recites the incorporation of the Company, its execution of the 
State contract, the commencement of construetion work, no- 
tice from the State Land Board that it (the Company) might 
proceed to sell or contract mghts to the use of water, and 
thereupon it is agreed that in consideration of the payment 
of a certain amount of money, and the covenants on the part 
of the settler, the settler ‘shall become entitled to.......... 
shares of the stock of the Salmon River Canal Company, 
Limited, the certificate thereof to be in the form as follows: 


a ae tO Shareése jj <.csaiace ace eee 180. 
CMPMIS 18 tO-CERBLY. «4 iso4 pads > oeeeueeee  e ee ..is the 
Omer Ol..0.0 5.2) shares of the capital stock of the Salmon 


River Canal Company, Limited. 
‘““This certificate entitles the owner thereof to reecive one- 
hundredth of a eubic foot of water per acre per second of 


VR See. see in accordance with the terms of 
the contract between the State of Idaho and the Twin Falls 
Salmon River Land and Water Company, and this certificate 
also entitles the owner to a proportionate interest in the 
dam, eanal, water rights and all other rights and franchises 
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of the Twin Falls Salmon River Land and Water Company, 
based upon the number of shares finally sold im accordance 
with the said contract between the said Company and the State 


of Idaho, 


SALMON RIVER CANAL COMPANY, LIMITED, 
lie Ceeeeeu perme ee. ees, ae . President. 


DAMM a nee PTE = dD A eb 6.0. RE , Secretary. 
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hen follows a clause dedicating the water right to the 
land described, and to none other. There are mimerous other 
provisions touching the manner and times for paying the pur- 
chase price and maintenance charges, the temporary operation 
of the system, and other subjects not relevant to the present 
inquiry. The irrigation season is defined to be from April 
Ist to November Ist of each year. Certain other clauses 
which may be deemed to he pertinent, are as follows: ‘Said 
certificate (that is, said certificate of stock) to be delivered 
as provided for in said State contract and under the conditions 
therein stated. * * * This agreement is made in accord- 
ance with the provisions of said contract between the State 
of Idaho and the Company, which, together with laws of the 
State of Idaho under whieh this agreement is made. shall be 
regarded as defining the rights of the respective parties, ind 
shall regulate the provisions of the shares of stock to be issued 
to the purchaser by the Salmon River Canal Company, Limited. 
* * * This contract is made pursuant to and subjeet to 
the contract between the Company and the State of Idaho, 
and the existing laws of said State.’’ 


‘Phe import of the instrument, standing alone as it would 
be understood by an intelligent layman with no preeconeeived 
notions of its meaning. is not open to debate. It is a eontraet 
for the sale of a specific water right of one-hundredth of a 
second foot per acre for each aere of land described, and as 
an ineident thereto a proportionate interest in the irrigation 
svstein. The holder of a certificate of stoek, so the contract 
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reads, is entitled ‘to receive one-hundredth of a eubie foot 


» 


of water per acre,’ and ‘a proportionate interest in the dam, 
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eanal, water rights,’ ete. The defendants’ contention wholly 
ignores the first of these co-ordinate elanses, and limits the 
right granted precisely to the seeond. But the clauses are 
neither ineonsistent with each other nor identical in meaning, 
and no reason is apparent why they should not both be given 
effeet. If the suggestion be made that in form the contract 
provides only for the transfer of the certificate of stock in the 
Canal Company, and does not in terms convey a water right 
at all. the answer is that the techmeal form is quite unim- 
portant. The clear purport. of the entire instrument is the 
sale of the water right, and that is undoubtedly the sense in 
whieh the Company expected it would be understood, and in 
which it was understood by the settler. One of the preliminary 
recitals is that the State Board had notified the Company 
that it could proceed to sell. not ¢ertifieates of stock. but 
water rights; and paragraph three reads: ‘The consideration 
tor the water rights hereby agreed to be conveyed is the 
svmmmor Oe 0... ., "ete. It will not be assumed that the 
instrument was eunningly drawn to deceive the unwary, ‘‘to 
keep the word of promise to the ear and break it to the 


hope.’ 


‘*By itself the settler’s contract thus appears to be unequiy- 
oeal, and we next inquire whether its apparent import is 
materially qualified by its referenees to and adoption of the 
state contract. Doubtless the two instruments must be read 
together, and in some respeets the one is to be deemed the 
complement of the other. But it is to be borne in mind that 
the settlers’ contraets are subsequent in time to that of the 
state, and insofar as they clearly and fnlly express the agree- 
ment of the parties upon a given subject they are controlling, 
provided, of course, they contravene no statute of the state 
or of the nation. In this connection it is not to be overlooked 


that the state contraet expressly provides that the Company 


may at its option coatraet to sell rights upon terms more 
favorable than those which it preseribes. But were a different 
view to be taken, is there anything in the state contract so 
opposed to the idea of a water right of a definite amount 
that it must be held to render the granting clause in the 
settler’s contraet inoperative? The first paragraph binds the 
Company to bimild the system, ‘and to sell shares of water 
right’ therein, ‘and also to transfer the ownership.’ ete., of 
the systein to the settlers—a general plan entirely in Nar- 
mony with the settler’s contract. By paragraph two the Com- 
pany is required to supply a reservoir capaeity of 180,000 acre 
feet. and a canal capacity of one-hundredth of a second foot 
for each acre of land sold. In paragraph four there is an 
apparent difficulty, not, however, strictly in relation to the 
proposition of a definite water right; a specific amount is 
suggested which does not appear to correspond with that called 
for by the settler’s contract. The paragraph recites that the 
Company holds a permit for the appropriation of 1500 second 
feet of the waters of Salmon River, and thereupon the state- 
ment is made that it ‘has been determined’ that the natural 
flow of the stream, supplemented by a reservoir capacity of 
180,000 acre feet, will be sufficient to provide ‘two and three- 
fourths acre feet of water per acre for each acre of land to 
be irrigated.’ Thereupon follows a reiteration of the obliga- 
tion of the Company to construct canals of a sufficient ea- 
pacity for one-hundredth of a second foot per aere. Now 
assuming a continuous flow of one-hundredth of a second reot 
per acre throughout the entire pertod from April Ist to No- 
vember Ist of each year, there is a want of correspondence 
between two and three-fourths acre feet and one-hundredth 
of a second foot, for a flow of one-hundredths of a second foot 
would deliver two and three-fourths aere feet in approxi- 
mately four and a half months. But it may very well have 
been understood that while the nominal irrigation season ex- 
tended from April 1st to November Ist, as a matter of fact 


the actual season is much shorter, and in that view the 
discrepaney is more formal] than real. 

‘‘In paragraph six it is agreed, upon behalf of the state, 
that no application to enter land will be approved unless the 
applieant shall have entered into a eontract with the Company 
‘for the purehase of sufficient shares of water rights’ for the 
irrigation of the land, ‘said shares or water rights to be evi- 
deneed by the stock of the Salmon River Canal Company. ’— 
language which makes additionally clear the faet that the 
Company was selling water rights, not merely certificates of 
stock in another eorporation. In the same paragraph is found 
an agreement that priority of application for water rights, or 
priority of entry and settlement, shall not confer upon the 
settler priority of right in the use of water. This stipulation 
is not to be taken as implying an understanding that water 
rights might be sold in excess of the normal capacity or 
serviceability of the system, for it is to be read in connection 
with another clause in the same paragraph providing ‘that to 
the extent of the capacity of the irrigation works and to the 
extent of the water rights to which it is entitled’ the Comp:ny 
shall sell or contract to sell water rights; and the last part 
of paragraph nine, which expressly prohibits the sale of water 
rights ‘beyond the carrying capacity of the canal. or in excess 
of the appropriation of water therefor.’ This provision 
against priority of right was doubtless inserted to cover seasons 
of abnormally low water, and to forestall the elaim that might 
be set up by the earlier settlers that they were entitled to 
be supplied to the full extent of their rights, to the exclusion 
of later settlers, at any time when, due to such abnormal eon- 
ditions or to some easualty, there was insufficient water fully 
to supply all rights. In that view the several provisions of 
the eontraet are in harmony, and all are given effect; whereas, 
if the defendants’ contention be adopted, not only is the ex- 
press language of the settler’s agreement set at naught, but 
the clauses last above quoted from the state contraet are 


rendered meaningless. For if the settlers’ contracts convey 
no specific water rights, but only undivided interests in the 
system, it is manifest that such water right as the Company 
possesses never could be exhausted or exceeded, for any right, 
be it large or small, is capable of division into an infinite 
number of shares. 

“In paragraph eight ts found the following provision: ‘Each 
of said shares or water rights shall represent a carrying ea- 
pacity in said canal sufficient to deliver water at the rate 
of one-hundredth (1-100) of one (1) eubie foot of water per 
aere per second of time, and each share or water right sold 
or contracted to be sold as herein provided shall also represent 
a proportionate interest in said eanal and irrigation works, 
together with all rights and franchises therein, based upon the 
number of shares finally sold in said canal.’ Standing alone 
this language is susceptible to a construction tending to sup- 
port the defendants’ contention; but it may also be read en- 
tirely in harmony with the settler’s contract. Under the fa- 
noliar rule that a printed form of agreement will be construed 
most strongly against the party by whom it is prepared, the 
doubt here would have to be resolved against the Company, 
even if we had nothing but the state contraet. And why. it 
is pertinent to ask, should the State have so carefully insisted 
upon a canal capacity of one-hundredth of a second foot per 
acre 1f the water was not to be supplied up to practically that 
eapaeity? It would seem to be wanton waste to build a eanal 
twice the size needed. It is futile to say that an additional 
capacity might have been required for the rotation system 
of delivery, the possibility of which was contemplated, for, 
under such a system, the flow in the main eanals and laterals 
is not necessarily variable, the fluctuation or periodie use is 
only in the sub-laterals and individual ditches. 

‘In paragraph ten provision is made for the organization by 
the Company of the Salmon River Canal Company, and the 
transfer to it of the ownership and control of the system, and 
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tor the issuance to the settlers of a share of stock therein for 
each acre of land for which a water right is sold The capital 
stock of the company, it is stipulated, shall consist of 150,C00 
shares, ‘which amount,’ such is the provision, ‘is intended 


to represent one share for each acre of land which may be 
hereafter irrigated from said canal.’ But while thus provision 
is made for the possible irrigation of 150,000 acres. there is 
no right or license implied to sell water rights in excess of 
the available supply of water, whatever that may turn out 
to be. Plainly the clause is to be read together with the 
limitation in that respect already discussed. 


“It is songht to attach significance to other language found 
in paragraph ten, to the effect that water is to be delivered 
for irrigation purposes in such quantities and at such times 
as the condition of the erops and the weather may determme. 
By its very terms this provision is made to relate only to the 
period during which the Company shall have charge of the 
system, before it passes into the control of the water users. 
But putting aside that consideration, manifestly the regulation 
pertains not to the measure of the settler’s water right, but 
only to the method of giving such right its greatest efficiency. 
Probably never before in Southern Idaho, save in some ex- 
ceptional case, had water been given so high a duty as one- 
hundredth of a second foot to the acre. In the early history 
of the state at least one-fiftieth of a second foot was generally 
recognized as being necessary, and in more recent years, upon 
the more expensive projects, the duty was more or less fre- 
quently inereased to one-eightieth of a second foot. It is 
reasonable to assume, therefore, that both the officers of the 
Company and the State Land Board realized the necessity 
of adopting economical methods for distributing and applying 
the water, if the allotment of one-hundredth of a second foot 
was to prove sufficient and satisfactory. Undoubtedly rotation 
of use is superior to the more primitive method of continitons 
flow, and therefore the Company was authorized. so long as 
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it remained in control, to establish such system. and accord- 
ingly to deliver the water to which the settler was entitled 
at such times and in sueh quantities as would best supply 
his needs; but in thus providing for an efficient method of 
delivery no authority was implied to reduce the aggregate 
amount or volume to which the settler is entitled. Therefore 
the provision, even if it could be regarded as of continuing 
force. in no wise tends to qualify the settler’s right as the 
same is defined in his contract. 

“Perhaps in greater detail than the reasonable length of 
a judicial opinion would ordinarily warrant, I have now 
brought under review all the clauses of the State contract 
which can be deemed to give even the most remote support 
to the defendants’ contention; and it is submitted that thev 
present no real conflict with the settler’s contract. Upon the 
other hand, we find upon further examination that in its most 
vital feature the precise language of the latter is expressly 
authorized by the former, for in paragraph ten of the State 
contract it is directed that ‘the certificate of shares of stock 
of the Salmon River Canal Company, Limited, shall be made 
to indicate and define the interests thereby represented in 
the said system, to-wit: A water right of one-hundredth of 
a eubie foot per second for each acre of land irrigated. as 
provided in paragraphs IV. and VIII. of this contraet, and a 
proportionate interest in the said canal and irrigation works. 
based upon the number of shares ultimately sold therein.’ 
Moreover, by its reference to paragraphs four and eight, this 
provision illuminates their meaning and brings them clearly 
into harmony with the settler’s contract. It is accordingly eon- 
eluded that the theory of a sale only of undivided interests 
is untenable. 

‘“‘Now shifting their position, the defendants say that if 
anything more than an undivided interest was sold, it was 
not a specific amount of water, but only a right to use such 
quantity from time to time as might be reasonably necessary 
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to supply the settler’s needs. Such presumtively must have 
been the intention of the parties, so it is argued, for a contract 
for a definite water right, if not in contravention of the con- 
stitution and statutes, is opposed to the policy of the State. 
in that the only right the individual ean acquire in water is 
the right to apply it to a beneficial use, and inasmuch as 
needs are always variable and fluctuating, title to a definite 
or specific quantity of water cannot be granted or acquired. 
Such plausibility, however, as the reasoning may have is due 
to a confusion of terms, and a consequent confusion of ideas. 
{t may be conceded that the waters of the State belong to the 
public, and that the private right which the individual ae- 
quires by appropriation or purchase is usufruectuary only, and 
further that at any given time the extent of his reasonable 
need is the measure of the maxinuun amouut he is entitled 
for the time being to divert from the stream or to receive 
and use. But this is not to say that in the exercise of ordinary 
prudence the owner of land may not, by appropriation or 
contract, provide himself with an available supply which shall 
be subject to his demand at all times when he has need therefor. 
Were the defendants’ contention to prevail, the existing uncer- 
tainty and unstability of titles to water rights would give plice 
to utter chaos. If, for the reasons counsel advance, it was 
incompetent for the settler to contract for a specifie right. it 
was equally incompetent for the Company by appropriation to 
aequire any specific or definite right. Water decrees adjudi- 
cating the extent of appropriators’ rights would be of no effect, 
and that which the defendants are urging here, namely, a 
determination of the duty of water, would be an idle thing, 
tor what the farmer needs this year for the proper irrigation 
of his crops may be toc much or too little for the coming year. 
A contract for a specific amount no more warrants or encow- 
ages wasteful use than does a judicial decree or State Engi- 
neer’s permit. The possibility that the settler may not at 
all times be able to use the maximum of his available right, 
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whether such right be aequired by appropriation or by contract. 
is Without significance. That is only to say that, in that 
event, and for the time being, the water becomes subjeet to 
use by others having inferior rights. [ know of no considera- 
tion of public policy opposed to the exercise by farmers of 
ihat degree of prudence whieh is expected of men in other 
vocations In providing a margin of safety to cover contingen- 
cies. What would be thought of a hydro-electric company 

furnishing hght and traction faeilities to an urban community, 
if it rehed upon a power installation just sufficient to meet 
the needs of the community in normal years, without any 
margin of safety to cover the contingency of low water or of 
casualties known to be ineident to such an enterprise? If 
the settler’s right is barely sufficient for his needs ‘in the 
ordinary years and in the absence of mishaps, manifestly he 
must suffer loss when the run-off falls below the average, 
or when, through accidents to the system, there is partial or 
temporary loss of the use of water, or when, because of light. 
precipitation and other weather conditions. the need of water 
is unusually large. Ordinarily for the farmer not to make 
provision against such contingencies would be counted against 
tim for earelessness. So far as I am aware, it has never been 
held or contended that in making an appropriation of wrter 
from a natural stream the appropriator is limited in the right 
he ean acquire to his minimum needs, and no reason is apparent 
why one who contrats to reecive water from another should be 
limited to such needs. Conservation of water is a wise public 
policy, but so also is ihe conservation of the energy and well- 
being of him who uses it. Eeonomy of use is not synonymous 
with minimum use. Better four prosperous farmers than five 
who are unsuccessful because of the uncertainty in the water 
supply, and better four farms uniformly fruitful than five upon 
which failure is ever immiment, and to which it is bound to 


come on the average one year in five. 
ns : : : ee 
Now if the contract is lawful, and if therefore the Com- 
pany could and did contract for the sale of specific rights, and 
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if such rights were not to be sold in exeess of the water supply, 
what is the quantative measure, if any, provided by the eon- 
tracts for such rights? We have seen that the sale was of 
‘one-hundredth of a seeond foot’ to the acre, and ordinarily, 
it is to be conceded, if this phrase were used with reference 
alone to a water right in the natural flow of a stream, it 
would be aecepted as a sufficiently clear and complete de- 
seription in itself. It would impart a right in the owner at .ny 
time he had need, and so long as he had need, to divert and 
use a stream of the inagnitude thus described. The question 
of the quantity of water, in eubieal measure, would rarely 
arise, for no one would be interested in calling it up. But 
here the outstanding feature of this system is the reservoir, 
and obviously in estimating the acreage eapacity of a reservoir 
we must not only have the size of the stream to be delivered 
per aere, but also the length of time it is to run. Upon t}.is 
point of time. it must be conceded, the contracts taken to- 
gether are not wholly free from ambiguity. If we disnuss. as 
I think we may, without diseussion, the idea that either narty 
has the power to determine the period to suit himself, there 
are left three possible alternatives. We may couple the one- 
hundredth of a second foot with the duration of what is desiy- 
nated as the irrigation season, that is, from April Ist to No- 
vember Ist of each year, and conelude that the settler is en- 
titled to receive a total quantity of water equal to continuous 
flow at the rate of one-hundredth of a seeond foot per acre 
for the entire season, which would amount to approximately 
four and one-fifth aere feet. In this view the settler who uses 
no water during the months of April and May eould double the 
supply to which he would ordinarily be entitled during the 
months of June and July. While the language of the eon- 
tracts is susceptible to such a construction, it is doubtrul 


whether at the time they were executed any water rights had 
ever been so defined in this section of the country. and it is 
wholly improbable that either party contemplated such a rad- 
ieal departure in irrigation practice. 
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““A second view is that we may rejeet the period of the 
irrigation season as not having anything to do with the question 
of the quantity of water, but only as establishing the limits of 
time beyoud which no water could be furnished, and adopt the 
theory that one-hundredth of a second foot was to be deliv- 
ered during this period at such times only as the settler’s 
need required, without the right on his part to hoard or save 
for the future by failing to use continuously, and henee without 
the right at any time to demand a flow in excess of one- 
hundredth of a second foot per acre. Such a right would 
be closely analogous to that of one who, as an original aprro. 
priator, is decreed at the rate of one-hundredth of a second 
foot per acre of the natural flow of the stream; he would have 
the right to divert that amount continuously up to the lip it 
of the beneficial use to which he could apply it, but he cou'd 
not, by refraining from use today, divert twice the amount 
tomorrow. The difficulty about this view is that it fails to 
take account of the necessity of measuring the reservoir. anc 
hence leaves hopelessly uneertain one factor essential to the 
computation of the required capacity of the system as a whole. 
But not only here is that one of the vital questions, but it is 
reasonable to suppose that the parties had it more or less 
definitely in mind when they entered into the contracts. 

‘A third view, and one which in many respects is identical 
with the one just discussed, but which covers the point last 
noticed, is that a right was contemplated sufficient to enable 
the settler to receive water at the rate of one-hundredth of a 
second foot per acre continuously during the season of actual 
irrigation needs, the amount of which the parties estimated 
and understood to be two and three-fourths acre feet; and 
this view I am inclined to adopt. It is not at varianee with 
any of the terms of the contract, it gives a measure of effect 
to all, and is in conformity with current and general irrigation 
practice in the State, with reference to which it may be as- 
suined the parties contracted, and furthermore entails no 
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unreasonable results. The parties doubtless understood that 
while it is provided that water could be demanded at any 
time between April Ist and November Ist, demands in April 
and Oetober would be exceptional, and in May and September 
generally very light and that it was therefore reasonable to 


assume that on the average a resource of two and three-fourths 
aere feet would be sufficient to supply the settler’s right of a 
continuous flow during the irrigation period, of one-hundredth 
of a second foot per acre. Practically, therefore, and in effect, 
the provision in the State contract with regard to the two 
and three-fourths acre feet is not inconsistent with or a limita- 
tion upon the definition of the settler’s right embraced in his 
contract, namely, a right to receive one-hundredth of a second 
foot during the season of his need for water; it is merely ‘the 
expressed understanding of the parties tonehimg the total 
amount of water the Company inust have available in order 
safely to provide for this need and thus to comply with its 
contract. In effect it amounts to an agreement by the Company 
that it will make provision for that quantity, and an agree- 
ment upon the part of the State and the settler that such 
provision will be accepted as full compliance with the obliga- 
tion to supply the settler up to the limit of his needs at the 
rate of one-hundredth of a second foot per acre during the 
entire irrigation season from April Ist to November Ist. In 
this way upon the one hand the right of the settler is defined. 
and upon the other the duty of the Company is made clear and 
specific. The latter could not legitimately sell water that it 
did not have, and when at the rate of two and three-fourtlis 
acre feet per acre it had sold up to the available supply in its 
reservoir, as supplemented by the natural flow of the stream 
during the irrigation season, it was bound to stop. 

‘‘There is no force to the argument by which the defendanis 
attempt to array against this view the provisions of paragraph 
ten of the state contract, authorizing rotation of use. and de- 


livery ‘in such quantities and at such times as the condition 


of the crops and the weather may determine.’ Note has 
already been made of the fact that these provisions are teni- 
porary only, and are in terms linited to the brief period of 
the Company’s control and administration of the system, and 
the whole argument might properly be disinissed with the 
suggestion that we are led into confusion rather than into 
clarity of reasoning by doing violence to the language of the 
contract and arbitrarily assuming that these provisions are 
upon the same footing with others of a permanent character. 
But if for the sake of the argument we join with the de- 
fendants in indulging this unwarranted assumption, the gen- 
cral conelusion here reached is in no wise affected. It is plain 
that the two classes. the one providing for one-hundredth of 
a second foot per aere, and the other for ‘sueh quantities 
* = * as the condition of the crops and weather may deter- 
mine,’ if relating to the same subject matter, cannot stand to- 
gether; one is constant and the other variable, and plainly as 
measures of a single rght or duty they are ineonsistent. The 
one must be understood to pertain to the extent of the right 
and the other to the method of delivery. But how ean we 
sav that the settler’s right is the right to receive such amounts 
of water and at such times during the irrigation season as 
the eondition of his crops may require. and at the same time say 
that the water is to be delivered to him at the rate of one- 
hundredth of a second foot per acre? That would be 
a contradiction of terms. Upon the other hand. ‘to 
say that the right is to reeeive water at the rates of one- 
hundredth of a seeond foot per acre, flowing continnously dur- 
ing the actual irrigation season, the amount thereof being 
estimated at two and three-fourths acre feet, and that this 
aimount be delivered from time to time in such quantities as the 
conditions require, is to define the right and to preseribe a 
method of delivery involving no contradictions or ineconsisten- 
cies, and no departure from the best irrigation practice. As 
already noted, this latter view is the only one under which 
these clauses in paragraph ten, treated as permanent provisions, 
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can be given effect without rendering inoperative other elauses 
of the eontract, and in this view they are in no wise opposed 
to the theory of a definite and specific water right. It is 
searcely necessary to add that if the view I have taken of the 
meaning of the contracts is correct, the duty of water, when ap- 
plied in aceordanee with principles which are coming to have 
the sanetion of scientific experimentation, is an immaterial 
inquiry. The rights of the parties are defined by their written 
agreements, and even if upon investigation we should find, 
in harmony with the popular view, that one-hundredth of a 
seeond foot is quite. inadequate, no relief upon that aeeount 
eould be granted to the plaintiffs. So upon the other hand, 
and for like reasons, a finding that the settler could get alung 
with something less than that amount wonld not furnish ground 
upon which to relieve the defendant company from its eon- 
traetual obligations. Whatever may be the proper duty of 
water, we cannot make a new agreement for the parties. If 
the right granted is too great, and the settler attempts to use 
water wastefully, that is a matter of which the State and other 
appropriators upon the stream may complain; it is no concern 
of the defendants. The terms of the agreement were fixed by 
the Company, not by the settler; presumably the latter was 
induced to obligate himself to pay the price in the expectation 
that he would get the promised water serviee. It may be as- 
sumed that at the time the eontraects were negotiated the 
Company deemed it impracticable to adopt a higher duty for 
water, and thought that few would be willing to undertake 
to reclaim the land, and in many eases to risk their all, without 
the assurance of at least the supply agreed upon. They ere 
entitled to receive what they contracted for. It is to be borne 
in mind that the evidence touehing the duty of water was not 
offered for the purpose of illuminating the meaning of the 
writings. Possibly knowledge of what at the time they were 


executed was generally understood to be a reasonable amount 
of water for irrigation needs might be of some assistance in 
determining the meaning the parties attached to the phrase- 
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ology employed, but manifestly the present views of scientific 
experts and skilled specialists cannot be considered for that 
purpose, and in that view the evidence was excluded froin 
present consideration. 

Yo summarize, the contract, as I] have construed it, "ans 
counter to no provision of the constitution, no statute, and 
no principle of public policy. The right provided for is no 
more speeific than that defined and established by a judicial 
decree or by a proceeding before the State Engineer in favor 
of an original appropriator. The construction no more au- 
thorizes or permits wasteful use than does a decree or a State 
Engineer’s permit. It eliminates imeconsistencies and gives 
cffeet to all the provisions of the agreements. Not only is it 
in accord with the plain import of the language employed. 
hut it is strongly supported by the surrounding circumstances. 
As we have seen, the Company had confidence that the stream 
would supply a sufficient amount for 150,000 acres and it pro- 
cured a perinit sufticie:.. to provide at the rate of one-hundredth 
of a second foot per acre for that areca. At that time water 
rights were customarily appropriated, decreed, contracted for, 
and sold, as definite quantities, and with rare, if any, excep- 
tions, the amount deemed to be necessary, both popularly and 
by the courts, exceeded the amount here provided for. In the 
light of these circumstances the contract must have appeared 
to be a reasonable one for the Company to make, and no argn- 
ment of improbability is available as a ground for qualifying 
the meaning which the phraseology naturally imports: 

‘Tf then the settler is entitled to receive one-hundredth of 
a second foot or two and three-fourths acre feet per aere, it 
stands conceded that the Company sold, and has outstanding, 
contracts very greatly in excess of the capacity of the system. 
Just what this excess is I do not at the present juncture at- 
tempt to determine. Aside from the consideration that ‘he 


period during which we have accurate information touehing 
the run-off of the water shed is comparatively short, and there- 
fore the data ineonclisive, a definite finding upon this point 
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should await the final determination of claims of other «p- 
propriators upon the stream, which are now in the eourse of 
adjudieation in this eourt. Prior rights are asserted under 
these claims, and they are of sueh magnitude that no reliable 
computation ean be made of the amount of water probably 
available for this project in normal years, until their status 
and dignity are determined. It is also highly desirable, if 
not wholly indispensable, that we have the benefit of further 
experience and observation touching the amount of seepage 
which may be permanently expected in both the reservoir and 
the canals.’’ 


CONTENTIONS OF COMPANY. 
First, taking up the brief for appellant Land and Weter 


(‘ompany, there are certain statements of fact, or assumptions. 
perhaps, not warranted by the record, more especially the 
statement regarding the diminished area of the projeet (p. 
7). But if counsel for appellants are correet in their con- 
struction of the contract, and in their claim that they have sold 
no specific water right, what difference ean it make as to the 
aurea of the projeet, and why are they desirous of showing 
a net area of but 57,548 aeres? 

If our ‘‘perpetual’’ water right guaranteed under the statute 
is a right to get what we can each year, as distinguished 
from a right to receive a speeific amount, there is no reason, 
insofar as we are advised,why the Company should not. pro- 
eeed to sell the remainder of the 150,000 acres ineluded in 
the segregation. 


We will here group the various contentions as gathered from 
brief of appellant, and it will be observed in this connection, 
th strange position counsel assume by not stating precisely 
what the Company did egree to do under the terms of its 
contract, rather than what it did not agree to do: 

1. ‘‘It never made any eontraet calling for the delivery 


of any of the amounts of water specified in the bill’’ (p. 
10). ; 
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2. “It is a construction company only.’ 

3. °'The interest of the settlers under the statute 1s 
proportionate. ”’ 

+. "That the existing water supply is entirely sufficient 
for the irrigation of the project under its diminished area 
(57,348 aeres).’’ 

The last proposition is something not involved in a con- 
struction of the contract, but rather a reason urged by ap- 
pellants why the order of the Court should be set aside. 

We will attempt to follow the contentions of appellant as 
enumerated, 

First: Having heretofore set forth the construetion of the 
trial Court upon the contract, we feel there is httle to add upon 
sueh question. Analysis of this question first asks whether 
# water right was in fact sold. The statutes of the Federal 
Government and the State. as well as the plain provisions of 
the State and Settlers’ eontraet, answer this. 

Next, 1f a water right was sold, was any speeific amount 
sold. and if speeifie, what amount? 

The contention numbered three (33) states the elaim of appel- 
Jant; the settlers upon the other hand, claim a sale of a speci- 
fie amount. And in this connection we should keep in mind the 
duty imposed upon the State by the Federal Act to secure for 
the reclamation of the lands ‘‘an ample supply of water,’’ 
which duty was in turn recognized by the State statute wherein 
it was to be determined “‘ whether the capacity of the proposed 
works is adequate to reclaim the land described,’’ (Sec. 1618). 

If it he the claim of appellant that the settlers are to reclaim 
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the lands by ‘‘capacity,’’ rather than water, there is reason 1n 


their contention; but the State contract. presumably in eompli- 


anee with the provisions of law quoted. provides : 


‘that the dam hereinbefore mentioned shall be construet- 
ed so as to provide a reservoir for the impounding of 
180,000 acre feet of water, which amount, in addition to 
the normal flow of said stream during the irrigation period, 
has been determined to be sufficient to furnish two and 
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three-fourths acre feet of water per acre for each acre of 
land to be irrigated.’’ 


What was the necessity of such ‘‘capacity’’ unless the water 
to be so eonserved was to be delivered in the amount so agreed 
upon as ‘‘suffieient?’’ 


? 


Why the ‘‘eapaeity,’’ unless such storage became necessary 
to enable the Company to deliver the amount determined ‘‘suf- 
ficient’’ and adequate for each acre of land to be irrigated? 
Second: There is no question but what the Company was a 
construetion eompany. I[t had, however, additional responsi- 
bilities. Sec. 1621, Rev. Codes, Idaho, relating to the provisions 
of the contract which shall be entered into between the State 


and the Company provides: 


‘<#* * the price and terms per acre at which sueh works 
and perpetual water rights shall be sold to settler * * * ”’ 


Even though it be a construction company, does this fact 
create or constitute an immunity from delivering what it sells? 
Or prevent the application of the ordinary rules of law as to 
performance of its obligations and contract? As a construction 
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Company it was to receive a price for ‘‘works’’ and ‘“‘water 
right ;’’ ean it deliver one and not the other and claim perform- 
ance? We feel we can safely pass this contention. 

Third: ‘‘The interest of the settlers (in the water) under 
the statute is proportionate.’’ Appellant under this contention 
cites See. 1615, Rev. Codes, Idaho, and also refers to the snb- 
jeet at various other places in the brief, which the appellate 
court will undoubtedly discover. We urge the proposition that 
the Statute referred to does not bear any such construction. 
The Statute which relates to the proposal to be submitted by 
the construction Company says: 


‘“* * * Tt shall state the souree of the water supply, the 
location and dimensions of the proposed works, the esti- 
mated cost thereof, the price and terms per acre at which 
perpetual water rights will be sold to settlers on the land 
to be reclaimed, said perpetual rights to embrace a propor- 
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tionate interest in the canal and other irrigation works.’’ 
* & & iis 
Also in the settlers’ contract (p. 64), the purchaser is entitled 
‘to receive one-hundredth of a cubie foot of water per acre 
#8 *" and ‘this certificate also entitles the owner to a propor- 
tionate interest in the dam, canals, water rights, etc.”’ 
To sustain the contention of appellant under a construction of 
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the statute, the ‘‘proportionate interest in the canals’’ must 
embrace and include the ‘‘water right’’ agreed to be sold, in- 
stead of vice versa. In other words, this first provision of the 
statute loses its identity and significance by being merged in 
the second or additional provision. And the same reasoning 
applies to the terms of the contract. The agreement that the 
contract holder shall have the right to receive anything is 
ignored if not emasculated, and his entire right, as defined by 
appellant, is a ‘‘ proportionate interest in the dam canal, water 
rights, ete.’’ 

Fourth: Taking up the fourth contention. ‘‘that the existing 
water supply is entirely sufficient for the irrigation of the pro- 
ject under its diminished area (57,348 acres). and it (the Com- 
pany) desired to show this fact conclusively.’”’ 

In the first place this assumes a facet regarding the area 
which does not exist. The facts are that not only at the date 
of trial, but up until the present time the Company has con- 
tracts outstanding to the amount of 73,348 acres. And if the 
rights of appellants under these contracts are what they claim 
for them, it does not lie within the power of the State or any 
Court, to abrogate or cancel one of these contracts. Tt is true 
that 16,000 or more acres has not been cultivated: but these 
lands are subject to contest under the State laws 


It would seem that this fourth contention of appellant ecom- 
pletely exposes the fallacy of the position they assume in this 
ease, not only as to their claim of not having sold a water right 


¢ 


in any specific amount, but upon the ‘‘proportionate interest”’ 


theory as well. 


42 


[f they have sold ne water right, upon what theory did ‘hey 
desire to offer proof of having sufficient water to irrigate 57,- 
000 acres? 

If they only sold a 


‘ 


‘proportionate interest’’ in the system, 
the settler takes what the system may afford regardless of 
whether 57,000 acres could be supplied or only 10,000 acres. 

And under this head, we wish to enqiure by what right and 
under what atuhority—whether statutory or contractual—aas 
the segregation and the area covered by water contracts been 
reduced to 57,000 acres? According to claim of appellant the 
State had determined the sufficiency of the water right for 
150,000 acres, and the contract executed by the State and by 
the Company contemplated such irrigation and reclamation. 
Now it appears that the company was first limited in its sale 
of water rights to $0,000 acres and proceeding under sueh limi- 
tation. 73,000 acres have been sold. Now we are told the area 
has been further diminished to 57,000 acres and that appellant 
has proof that such area can be irrigated. 

How can the area be reduced? See. 1628, Rev. Codes, Idaho. 
provides among other things that within two years from the 
time the person contracting with the State “‘shall have notified 
the settlers under such works that they are prepared to furnish 
water under the terms of their contract with the State.’’ the 
settler must actually cultivate and reclaim not less than one- 
eighth of the lands filed upon, and having performed this obli- 
gation may go before an officer of the Land Board and ‘‘make 
final proof of reclamation, settlement and occupation, which 
proof shall embrace evidence that he is the owner of shares in 
the works which entitle him to a water right for his entire 
tract of land sufficient in volume for the complete irrigation 


and reclamation thereof ;’’ whereupon, if such proof is satis- 
factory to the United States and the State, patent issues first 


from the United States to the State, and then from the State 
to the settler. 

Under See. 1631, Rev. Codes, the Land Board has the right 
to make rules suitable to the enforcement of the Act generally, 
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and among these rules we find authority there given “‘for the 
forfeiture of entry by settlers upon failure to comply with pro- 
visions of this chapter.”’ 

The rules of the Land Board adopted pursuant to the provi- 
sions of the section provide for contest of any entry where 


reclamation has not been made as by law required. 
Rule 26, Carey Act. R. and R. 


But this does not eanecel the water contraet, or withdraw the 
entry from the segregation. I[t simply takes the entry from tix 
one failing to comply with the law and permits the contestant 
or another person to re-enter the land and sueeeed to the rights 
of the previons entryman under the water contract. It 1s 
obvious that this dees not in any way reduce the area to be 
irrigated or cancel any water eontract. And in this connee- 
tion if the Company actually had the water which they have 
agreed to sell and deliver, and a reduetion of the area was at- 
tempted, either by the State or otherwise, it is not diffieult to 
determine what position the Company would take and objection 
make. Now does the fact that they have insufficient water 
alter the rules, or ehange the contraetual rights of the parties? 

Another consideration in this connection: Under the law the 
entryman was required to make proof under oath that he had a 
suffieient water meght to reclaim and irrigate his entire entry. 
In view of the record in this ease it must have been apparent to 
the entryinan as early as 1912 that there was some question as 
to the sufficiency of their water right; this doubt was empha- 
sized by the experience of 1913, was made a practical certainty 
by 1914, and 1915 served to make it absolute. 

Were the entrymen of the 16,000 acres then compelled. in the 
light of the faets, to go npon the Jands, make their investments 
requisite to reclamation. in order to prevent the eanceHation of 
their rights and thereby sustain the finaneial loss which the 
others have suffered: and to do these things when they knew 
they could not make the proof which the law required because 


they did not have what the law said they must have? If they 
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were required to make proof of something they knew to be false, 
and thereby unable to make the reelamation required by law, 
even though by some method of reasoning their entries might be 
taken away from them,have their water contracts been cancelled ? 

So we are curious to have counsel explain the precise method 
by which their lability to furnish water has been reduced to 
57,000 aeres. 

We might, perhaps, add a fifth contention, because of the 
specification of error suggested by appellants, to-wit; that the 
Court should have received evidence regarding the duty of 
water upon the project. The trial court rejected this proof 
npon the ground that the contraets covered the point and the 
parties litigant having agreed in their contraet as to what water 
should be delivered, the testimony offered became immaterial. 

It really does not require analysis to determine the eorrect- 
ness of this rule. Imagine the surprise of the contract holder, 
after having entered into a contract for what he believed to 
be a speeifie amount of water, to be brought into court and 
have his right to reeeive water determined by the testimony of 
experts and others as to what the duty of water should be, and 
as a consequence, what he should receive. 


It certainly does not lic within the power of the defendant to 
make any complaint as to the duty of the water; nor is the 
State in a position to make complaint as suggested by appel- 
lants in their brief. This, for the reason that the State was a 
party to the original contract, which provided, according to 
our interpretation, that the settlers should be furnished two 
and three-fourths acre feet of water. 


Appellants further complain that the reeord does not justify 
the Court order, beeause there was no showing that plaintiffs 
have received an insufficient amount of water and have not 
been damaged; and conversely, that the defendants were pre- 
pared to offer proof as to the duty of water, and that such 
proof would show that sufficient water was available for the 
irrigation of 57,000 aeres; and that. upon this theory, plaintiffs 
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not having shown injury or damage—the order restraining the 
defendants for colleeting moneys claimed to be due was impro- 
perly granted. 

But the question as to whether water in sufficient quantities 
was or could be dehvered, is not the only test. The reeord does 
sustain the faet, as we beheve, that plaintiffs purchased a sulii- 
cient water right; that water contracts were outstanding for 
something in exeess of 73,000 acres; that all of such contract 
holders had the right to receive the water specified therein; 
that the area under cultivation npon the tract might imerease 
year by year until the full amount of 73.000 acres was brought 
under cultivation and the owners of sueh land were claiming 
the right to receive the water under their contracts. The ques- 
tion then was as to whether, in view of what the record dis- 
closed might and could happen, the entryman should be com- 
pelled to pay or continue paying the purchase price for a water 
right which it was manifest they could not reeeive? This was 
the irremediable damage and wrong complained of. 

If the contention of the Company is correct, it has the right to 
enforee the payments as they mature under the contract in the 
faee of the obvious fact that the water purchased eannot be de- 
livered, and yet say that there is no wrong of which the set- 
tlers can complain. We believe no stronger showing could be 
made justifying the interposition of a Court of equity and 
requiring such Court to restrain the collection of the purchase 
price for something not delivered, which can not be delivered, 
and which the Company had refused to deliver. 


STATE DECISIONS. 


Insofar as the state decisions are coneerned, and upon which 
counsel rely, we wish briefly to refer to the cases mentioned. 
and more especially to the case of State vs. Twin Falls Canal 
Company, 21 Idaho, 410; and in this connection we wish par- 
ticularly to call the Court’s attention to the dissenting opinion 
of Chief Justice Stewart, which fully sets forth the facts and 


issues involved. 
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The aetion was one for a Writ of Mandate brought in the 
Supreme Court of the State to compel the Canal Company to 
issue water stock upon lands lying within the segregation, 
although the action was brought in the name of the State as 
plaintiff. The plaintiff in the aetion, in substanee, set forth the 
contraet between the State and the Construction Company, 
claimed that water had been filed upon for the irrigation of the 
entire segregation, including the lands for which shares were 
asked, and the faet that the water was suffieient for the irriga- 
tion of all sueh lands, and that the full water right, as evi- 
deneed by shares of stock in the Canal Company had not been 
disposed of. 

The Canal Company answered these allegations, admitted 
that the full number of shares had not been issned and speci- 
fieally denied that there was any water available for use under 
the shares sought to be secured by the Writ, alleging as an 
affirmative defense, that there was no water available to supply 


the land whieh such stock would represent, and that all of the 
water rights in the system had been sold. The dissenting opin- 


ion then goes on to state ‘In the face of this denial, the ma- 
jority opinion holds that this denial presents no issues what- 
ever, and that the defendant is not entitled to a hearing there- 
on, and the opinion holds that there is surplus water unsold 
and that stock representing shares of water may be sold and 4i- 
reets that additional water rights be sold to the plaintiff for the 
lands by him purehased.’’ Thereby resolving the issue so pre- 
sented in favor of the State. 

The majority opinion, notwithstanding the clear cut issne 
presented by the pleadings, held that there was no necessity of 
proof under the issue because the State and Company had de- 
termined before the execution of the contract, that 3,000 second 
feet was ample to irrigate the segregation. In other words, the 
opinion of the Supreme Court proceeds upon the theory that 
beeause the State in passing upon the question preliminary to 
the entering into the State contract hetween the State and the 
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Construction Company, had said that there was sufficient un- 
appropriated water to irrigate all of the lands included within 
the Twi Falls segregation, therefore, of necessity, and as a 
matter of right under the contraet, the water must be ample for 
all of the lands and the Canal Company must issue such stock. 

The very issue was joined in the West case and presented to 
the Supreme Court which was presented in the case at bar and 
which appellants now claim should have required the introduc- 
tion of evidence, and the determination of the fact as to whether 
or not there was water which would justify the issuance of the 
stock as prayed for in the Bill. 

The vast difference between the West ease and the case at 
bar becomes apparent when we consider that in that case the 
Company actually had the 3,000 see. ft. to deliver whieh the 
State and Federal governments had held. and which the State 
court says they must have held, to be sufficient to irrigate the 
entire 240,000 acres; while in the ease at bar we have only the 
‘capacity’? as distinguished from the water; and instead of 
having a 1500 sec. ft. flow. or a flow sufficient to impound 
‘*180,C00 acre feet of water. which amount. in addition to the 
normal flow of the stream during the irrigation period. has 
been determined to be sufficient to furnish 2.75 acre feet of 
water per acre,’’ we have about one-fifth of the supply contem- 
plated. 

This being true, did either the State or Land Departinent of 
the United States pass upon the sufficiency of the water supply 
as the facts warrant, so that the following langnage of the West 
case apples: 

“The Land Department of the United States must have 
considered those facts before it came to the conclusion that 
said amount of water was sufficient to reelaim said land. 
If it had not come to that conelusion, it would not have 
segregated the land included in said project on the showing 
made by the State. The State Land Board must have con- 


cluded from those facts that the water appropriated was 
sufficient for the reclamation of said land. or it would not 
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have entered into said contract for the construction of said 
irrigation system. And, further, there is nothing in the 
record to show that said amount of water is not amply suf- 
ficient to properly irrigate all of said land if used in turn 
by the owners of the land or under a proper system of 
rotation.’’ 


In other words, what facts, as distinguished from what has 
proven fiction, were considered by the Government or State 
authorities? What facts of existing physical conditions were 
considered to the end that such consideration should be binding 


upon any one? 


In the West case, the Court says: 


_‘*The State Land Board must have coneluded from those 
facets that the water appropriated was sufficient for the 
reclamation of said land, or it wonld not have entered into 
said contract for the construction of said irrigation sys- 
tem.’’ 

That there is a vast difference between an aetual appropria- 
tion of 3,000 see. ft. of water from a streain where it is actually 
present and susceptible to appropriation, and the filing of an 
application for a permit to appropriate 1500 see. ft. of water 
which does not exist, no one better than this Company can 
vouch for. 

And the physical faet of such actual appropriation in the 
West case is the predicate for the decision. Now what the 
Court actually held in the West case was, that the 3,000 seeund 
feet appropriated was determined, by those whose right and 
duty it was to pass upon the matter, to be sufficient; if by 
seepage and evaporation losses in delivery a greater amount of 
land than then represented by water rights sold could not be 
served by giving to each user the full amount contracted, and 
having in consideration the facts and circumstances surround- 
ing the parties at the time the contract was inade. the Court 
reasoned that it must have been within the contemplation of 
the parties that the settlers’ should bear such seepage and eva- 
poration loss, because the water appropriated was deemed sul- 


49 


ficient to irrigate all the lands, and hence, required the Canal 
Company to issue the additional stock. Then, too, the appellate 
court was undoubtedly persuaded that much of the water was 
pieked up by lower users and hence the loss would be nominal 
rather than substantial. The word ‘‘appropriated’’ as used in 
the West case means something more than intent. 

There is another question we believe material in eonsidera- 
tion of the contention of appellants as to the holding in the 
West case. In that case, as we have found, the water sought to 
be appropriated was in fact appropriated and diverted into the 
canals of the Company. The Land Department of the United 
States having, by segregating the land, agreed that such water 
should be sufficient to reclaim the same, and has issued patents 
for said land. But how does the settler upon the Salmon pro- 
jeet proceed to secure his patents? We have no water and 
were not sold any. The water which was supposed to be in the 
stream was not there. Will the fact of the water not being in 
the stream be persuasive as a reason for the United States is- 
suing a patent for lands reclaimed under the Carey Act? Is 
reclamation the test, or is the expectation that the lands would 
be reclaimed sufficient? Such expectation being predicated 
upon the representations of unreliable promoters or dishonest 
or incompetent State officials, or both? 

If the West ease means what appellants contend. we are 
forced to the conclusion that the State and Company have 
agreed that the water available, whatever it may be, shall be 
sufficient for the irrigation of all the lands inelnded in the 
segregation; that the Company is only a construetion company 
and has no duty to perform, and hence no liability predieated 
upon sueh duty in eonneetion with the water rights or sale 
thereof, and that the settler receives a proportionate interest in 
the system, be it one with or without water. There is no place 
to stop, short of this eonclusion, as the question of degree ean- 
not enter into the equation. In other words, the Company has 
completed its contract aceording to the reasoning and conten- 
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tion of appellant, when it has constructed an irrigation system. 
regardless of results. 

But there is another and later Idaho ease which may throw 
some light upon this matter, and is instructive, as the faets in 
that ease and the ease at bar are similar in many respects. 
The case of Childs vs. Neitzel, 26 Idaho, 116, and not referred 
to by either of the counsel] for appellants, insofar as we have 
been able to discover, holds among other things: 


“1. Where a Company is incorporated for the promotion 
of an irrigation scheme and to construct an irrigation sys- 
tem consisting of reservoirs, dams and ditches, such corpor- 
ation enters into contracts with persons having land within 
such project, to furnish them water at an agreed price per 
aeve, divided into annual payments, with interest on de- 
ferred payments, and agrees to complete such system with- 
in a certain time and furnish the purchasers of water rights 
with water, and agrees to turn such system over to such 
purehasers of water rights after its eompletion. and there- 
after mortgages its interest in such system and water right. 
and also assigns such water right contracts as seeurity for 
borrowed money, which money is used in the construetion 
of sueh system: held, that the person loaning the money 
only acquires such rights and interest as the irrigation 
company has in such a project and such water contraets, 
and cannot collect the payments that become due after the 
time has expired for the completion of such irrigation sys- 
tem and the delivery of water until the said system is eom- 
pleted and the water delivered in aceordanee with the 
terms of the water meght econtracts.’’ 


While this case did not involve a Carey Act Company, so- 
ealled, it did involve the construction of contracts similar to the 
one here in issue, and it will be noted that the Court expressly 
held that. insofar as the original construction Company or the 
assignee of such Company was coneerned, no recovery could be 
had npon the contracts until the system had been constructed 
and the water delivered. So that the contractual relations are 
similar in the two cases and there is a further similarity to be 
found in the fact that the action was maintained by the person 
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holding the water contracts of the settlers as security for the 
payment of a certain bonded indebtedness created by the con- 
struction Company. 

It was contended by counsel for appellant in that case, as in 
this, that the corporation was organized solely to provide a 
system of irrigation of certain lands, and that the ‘‘defendant 
Company was the mere instrument or legal means for providing 
the lands with water, the cost thereof to be paid by such land 
owners or purchasers of water wider said contracts. ’’ 


But the Court says: 


We cannot agree with counsel m that contention. he 
Murphy Company agreed to complete said irrigation sys- 
tem with its dams, reservoirs and canals and turn the same 
over to the purchasers of water rights within a specified 
time, the priee per acre for such water rights being stipu- 
lated in most of the contracts at $35.00 per acre. The Munr- 
phy Company no doubt contemplated making a eonsider- 
able profit for itself in the econstruetion of said system. It 
was not an eleemosynary corporation or the trustee or 
agent of the water right purchaser for the construction of 
said irrigation system, but was a corporation organized Yor 
the purpose of making a profit to its stockholders from the 
construction of said system. If any profits had arisen to 
the eompany from the construetion of said system. the pur- 
chasers of said water nghts could not, under said contracts, 
share in them with the Murphy company. The Murphy 
company had employed engineers and experts to examine 
said irrigation preject as to its feasibility, the quantity of 
water that could be obtained for the irrigation of said land 
and the cost of the construction of said system to make the 
water available to the land to be irrigated, and after that 
was done, an estimate was made of the amount to be 
charged for each acre water right that would be necessary 
and sufficient to furnish each purchaser with the amount 
called for in his water eontract, and also was able to eon- 
struct said system and complete it. Henee the purehasers 
of water rights under sueh system had a legal right to de- 
pend upon the estimates made by the irrigation company 
and upon their contracts with it to the effect that the ecm- 


o2 


pany would finish and complete the system and furnish the 
water according to the terms of the contract. They did not 
purchase under the rule caveat emptor.’’ 


The Court further says: 


‘““The purchasers of water rights depended upon their 
contracts as to what the water rights and said system 
would cost them, and had they considered that their water 
rights would cost them more than $35 per aere, they might 
not have entered into said contracts. It would have been 
an easy matter to have worded said eontraets so as to have 
required such purchasers to pay the entire cost of said 
system had that been the intention of the parties. That 
was elearly not the intention, as the agreement was to pay 
$35 per acre for the right, and no more. The Murphy com. 
pany had agreed to turn over to the purchasers of said 
water rights certain amounts of water with a eanal system 
completed in such a manner as to make it feasible to irri- 
gate said lands, and until that was done neither the Mur- 
phy company nor its assigns could enforce the payment of 
the amounts that were to becoine due upon said contracts.’ 


The case came up upon re-hearing and we notice that counsel 
for the appellant here, the Commonwealth Trust Company of 
Pittsburg, Trustee, and for A. C. Robinson, were of counsel for 
appellant upon such re-hearing. The original opinion was ad- 
hered to and the Court among other things said: 


‘(While the Murphy project is not a Carey Act project, 
the contracts entered into with the purchasers of water 
rights are similar in many respects to those entered into by 
purchasers of water rights under the Carey Aet. 

‘““The amendment by Congress to the Carey Aet, approv- 
ed June 11, 1896, (29 Stats. at L., p. 435), clearly author- 
izes a lien to be created by the state upon such lands as are 
granted to the state under said act, and when created shall 
be valid on and against the separate legal subdivisions of 
the land reclaimed for the actual cost and necessary ex- 
penses of reelamation, and a reasonable interest thereon 
from the date of reelamation until disposed of to the aetual 
settler, and provides as follows: ‘And when an ample sup- 


ply of water is actually furnished in a substantial ditch or 
canal, or by artesian wells or reservoirs, to reclaim a parti- 
cular tract or tracts of such lands, then patents shall issue 
for the same to such state, without regard to settlement or 
cultivation.’ That provision for a lien contemplates an 
ample supply of water shall have been actually furnished 
ina substantial ditch or canal or by artesian wells or reser- 
voirs to reelaim such land in order to create a lien, That 
is, making water permanently available to the user. Prior 
to that amendment by Congress to the Carey Act, the legis- 
lature of Idaho had enacted a law authorizing and grant- 
ing a lien on lands and water rights for the cost of recla- 
mation. (See Laws 1895, p. 227; see. 1629, Rev. Codes.) 
Said section provides, among other things, that ‘Any per- 
son, Company or association, furnishing water for any tract 
of land, shall have a first and prior lien on said water 
right and land upon which said water is used, for all de- 
ferred payments for said water right; said lien to be in all 
respects prior to any and all other lens created or at- 
tempted to be created by the owner or possessor of said 
land,’ ete. The law clearly contemplates that after water 
has been made permanently available for the irrigation of 
the land of a water right owner. all deferred payments for 
such water right shall become a hen on the land and the 
water right, and such deferred payments may be collected 
by the owner of such water right contraets in case a court 
of equity has not directed that such payments must be ap- 
phed to the completion of the system, and such a case the 
court may direct all such payments to be made to a receiver 
appointed by the court to collect the same and complete the 
system. In case the water contract holders pay the bal- 
ance due on such contracts, or any part thereof to the re- 
ceiver, under the order of the trial court, they would be 
entitled to a credit on their contracts for the amount paid. 
‘“The water contracts in the case at bar make the defer- 
red payments a hen upon the water rights and land; but 
such liens do not attach until the water has been made 
permanently available for the reclamation of the land.’’ 


The Supreme Court of Idaho having held that the Carey Act 
eontracts were similar to the contract involved in the Childs- 


Neitzel case. and further, in discussing the amendment of Con- 
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gress to the Carey Act. uses the language of the Act itself. as 


follows: 


‘“‘and when an ample supply of water is actually furnish- 
ed in a substantial ditch or eanal, * * * then patents shall 
issue for the same to such state.”’ 


What did the Supreme Court mean by holding that an *‘am- 
ple supply’’ of water must be furnished under these contracts, 
if the construction of appellant, placed upon the West case is 
correet—that is, that the settlers receive but a proportionate in- 
terest in what there is to receive, as this proportionate interest 
might or might not be ‘‘ample’’? 

In the West ease, however, the Court held that the State had 
determined such water supply to the amount of 3,000 see. ft.. 
to be ‘‘ample’’; that is, that 3,000 see. feet actually divertee in 
that case, had been determined. to be sufficient. Therefore, we 
say in the case at bar, that had we received the 1500 sec. ft.. the 
ainount of water which was determined to be sufficient, our 
contraet would have been perforined in this respect, and the 
“ample supply of water’? furnished, which the United States 
Government requires before patent will issue. 

It eannot be said that this ‘‘ample supply of water to be furn- 
ished’’ is a matter to be supplied by proof, beeause all throrgh 
the West ease, the thought runs that this very proof is elimin- 
ated beeause the fact, to which the proof might be addressed. 
has already been determined by those having authority in the 
premises, so that we say that the West case, insofar as it af- 
fords authority upon the subject, is favorable to the construe- 
tion plaeed upon the contract by the trial Court in the ease at 
bar. That this is the holding of the Idaho court in the West 
ease is not only made perfectly clear by the opinion rendered. 
but is emphasized by the dissenting opinion filed. 

The Childs-Neitzel case was referred to with approval iu a 
later case of Smith vs. Construction Company. 27 Idaho, 407. 
“‘yherein the Court said, quoting from the Childs-Neitzel case: 


‘*Construction Companies of this kind will not be ner- 
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nutted to do indirectly what they are prohibited from do- 
ing directly. They will not be permitted to make contracts 
with third parties in regard to the construction or comple- 
tion of an irrigation system whereby the land owners or 
purchasers of water rights can be deprived of the riglits 
acquired under their water right contracts; for instane> if 
a company such as the Murphy Company, fails to complete 
iis system and furnish the water as provided in the water 
right contracts, or if sneh company should sub-let the con- 
construction of its system and fail and neglect to Par such 
snb-contractor, the snb-contractor would not aequire creat- 
er rights as against the water right purchasers than the ir- 
rigation company itself had under its contract with the 
purchasers of water rights, and could not deprive the pur- 
chasers of water rights under such system of their rights, 
or acquire a right by foreclosure of a lien or mortgage for 
such construction work as would deprive the water right 
purchasers of their rights under their contracts. ”’ 

It is to guard against this very claim of right that the pres- 
ent action was brought, and the interlocutory decree entered. 
It is the claim of appellants in this case, as it was the claim of 
the assignee of Murphy in the Childs-Neitzel case, that they 
have the right to collect the moneys due under these contracts 
regardless of performance; and it can make no differenee in 
the appheation of the rule of law announced by the Court, 
whether the non-performanee is to be found in the failure to 
build a dam or reservoirs. or in the fact that there is no water 
to deliver—-the ultimate failure to receive what the settler has 
contracted for being the same m either case. 

The Bennett case, reported in 27 Idaho 643, 150 Pac.. 336, re- 
ferred to in the brief of appellant, has no bearing on the ques- 
tion here presented, exeept upon one theory; and upon this 
question, as we believe, it is an authority supporting our pusi- 
tion rather than against it. 

That was an action brought in the first mstance m the Su- 
preme Court by the holder of a tax deed to certain lands upon 
a Carey Act segregation, and in which the plaintiff asked that 
the eonstruetion company be compelled by mandate to give to 


the plaintiff the water right for such lands, upon the theory 
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that such water right having been ‘‘dedieated,’’ as plaintiff 
elaimed, to the lands, such rights thereby passed with the lands 


under the tax deed. 


The facts in the ease were that the plaintiff had purchased at 
delinquent tax sale, a certificate embracing certain lands, »nd 
that such certificate had ultimately justified and required the 
issuance of a tax deed from the County to the lands in ques- 
tion. The original entryman of the lands had only paid the 
initial payment npon his water contraet; he had not paid any 
of the taxes, and henee the sale of the land for delinquent 
taxes; it was conceded upon the trial that the purchase price 
for the water right had not been paid the Company, and the 
sole question was as to whether, by the nse of the word “‘dedi- 
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eation’’ in the contracts and statute pertaining to Carey Act 
lands, such water right passed with the sale of the lands under 


a delinquent tax proceeding. 


It was the eontention of the Land and Water Comnay in that 
ease, that the water right was the property of the Construe- 
tion company and that this water right could not be taken away 
from it under any theory of dedication until it had been paid 
for, or at least, that it was a property right which it might sell 
and receive pay for. and which could not be taken away from it 
without the purchase price being fully paid. 


In support of this, we quote from the decision: ‘‘It appears 
from the record that the plaintiff is claiming his right to some- 
thing he has not paid for. He is claiming a water right that was 
conditionally sold by the Land and Water Company to his pre- 
decessor for $1400.00, for which purchase price he has paid 
$120, leaving a balance of $1280.00. The Land and Water Com- 
pany expended a vast amount of money in building a eanal sys- 
tem so as to enable it to sell water rights and econduet the 
water to place of intended use, relying npon such sales for its 
sole compensation for the eost of eonstruction. To have such 
water rights taken away from it without compensation would 
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certainly work a manifest injustice to it, and to require the 
Land and Water Company to protect its water rights by the 
expenditure of a large sum of money in the payment of taxes 
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on lands that it has no interest in whatever,’’ would impose a 
burden which it is not called upon to assume. 

Irom the foregoing, at least two points are considered and 
determined in the case. First, that the water company is sel]- 
ing water rights for the purpose of reeeiving remuneration for 
the construction of the works; and seeond, that such water 
rights are the property of the Company until fully paid for. 

How then can anyone sueceessfully contend that it is a eon- 
struction eompany only, and has no interest in or duty relating 
to the water rights necessarily involved in a Carey Act project? 
And does it not follow as a matter of course that to enable it to 
receive the purchase price for such water rights to be sold, it 
must deliver the very thing which it has agreed to sell, and 
from which sale it derives the eost and profit. if any, involved in 
the enterprise. 

Nor do we understand, in view of the express language ¢m- 
ployed by the Idaho Court, why counsel for appellant should 
say that ‘‘it is settled by these decisions, and the law could aot 
he construed otherwise, that the construction company reeeived 
no pay for the water,’’ .when the water in the final analysis Is 
the only thing in which anyone under a Carey Act project has 
any interest—the instrumentalities employed to divert the 
water and convey it to the place of intended use being but a 
means to an end. 

So we say in the case at bar, that it is the water that we are 
eoncerned in primarily, not the wonderful dam which has been 
constructed, nor the eanals which have been built to conserve 
and divert the water to our use, as these matters are of seeond- 
ary importance, and without the water are of no value. Having 
the water, we can build and arrange for the means and methods 


of conservation and diversion, but without the water, we can 
do nothing toward irrigating or reclaiming the lands we have 
entered under the Federal or State laws. 


08 


Counsel for appellant trustee has discussed in his brief to 
some extent the memorandum deeision of the Trial Court in 
the case at bar, but we are content to submit that decision to 
this Court, as we feel that it does not require nor permit any 
attempt upon our part to elucidate or explain. It speaks for 
itself, and seems to us especially precise and to the point. 

The Cireuit Court of Appeals of the Eighth Cirenit, in the 
ease of MeKinney vs. Big Horn Dev. Co., 167 Fed., 770. has had 
occasion to pass upon the provisions of the Carey Act and the 
statutes of the State of Wyoming adopted pursuant thereto, 
and which are practically the same as the Idaho Statutes; in 
facet, the Idaho legislation was based npon the Wyoming laws. 
In this ease the Cirenit Court fully considered the question of 
the duties and obligations imposed by the Carey Act and State 
laws upon the Company contracting with the State. 


The Court says: 


“Brom all of which it is manifest that the seheme and 
policy of the statute was and is that the person or conipany 
contracting to furnish the water supply should make con- 
tract with the settler subject to the supervision and e9n- 
trol of the Board of Commissioners (State Land Board),. 
charged with the enforcement of the proviso that the water 
rates to the settlers shall be reasonable ”’ 


In view of this plain construction, how ean appellants cleim 
that the ‘‘Construction Company receives no pay for the 
water ?”’ 


Again the Cireuit Court says: 


‘‘Rvidently the statute contemplates that the Board 
would obtain the necessary information of the contract 
price at which the settler can purchase perpetual water 
rights from the contractor, and not otherwise ”’ 


What does the Circuit Court mean by saying that the eon- 
tractor sells. and the settler purchases a perpetual water right, 
if the contractor has no interest in the sale and delivery of a 
substantial water right to the one paying therefor? 
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The only other case in the Federal Courts which we have 
been able to find dealing with Carey Act contracts is the case 
of the State of Orgeon vs. Three Sisters Irrigation Company, 
158 Fed., 346. This ease agrees substantially with the con- 
struction placed upon the contract in the Wyoming case and 
holds in addition that an attempt to annul a contract made 
pursuant to the terms of the Carey Aet, presents a Federal 
question. 

Passing now to the question of whether the District Court 
properly restrained the defendants from collecting or attempt- 
ing to colleet the payments due under these water contracts, 
until they had furnished the water supply contracted for: It 
can not be suceessfully contended by the defendants that a 
wrong has not been perpetrated by the construction company 
upon the settlers as it is obvious and it appears clearly by the 
record in this case that the construction company has sold 
water rights far in exeess of the available supply of water it 
had at the time of such sale. This clearly constitutes a breach 
of the contract. A wrong having been cominitted, we believe it 
would be an established principle of equity that no wrong nay 
be done without a remedy being afforded. Starting therefore 
upon the assumption that a wrong has been committed and 
that equity will not suffer a wrong without affording a remedy, 
we believe that we are entitled to receive the relief granted by 
the interlocutory order. 

It is proper to suggest that this sale of water rights far in 
excess of the available supply was not brought about either 
with the knowledge or consent of the settlers, aud it would be a 
strange rule to adopt to hold that the settler was without a 
remedy, simply because the construction company conld not per- 
form its contractual obligation. 

Let us assume that the order here entered should be reversed. 
Precisely what position are the settlers placed in? It appears 
that they can not gel what has been sold to them; that che 


purchase price of the very thing ecovenanted to be sold and de- 
livered is being demanded, and that swts in foreclosure 
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upon these water contracts are now pending. The settlers 
have the alternative of paying these demands of the eompany 
or refusing to pay, and in the latter event, permit judgments 
of foreelosure to be entered for the full amount of the pur- 
ehase price of the water right. Whichever eourse the settler 
adopts, whether of paying the instalments as they mature, or 
permitting the taking of their land, the result is the same— 
they lose substantially their entire investment. The setters 
come into Court with clean hands because they are ready, able 
and willing to earry out and perform their part of the contract. 

Analysis of the facts of the case at bar, not only bring the 
complainants in this action within the statute (See. 4329, Rev. 
Codes, Idaho) but within the fundamental rule of law giving 
Equity Courts the inherent power to grant the relief here 
sought. The faet of having purchased something not delivered 
and being confronted with a demand for payment in full, which 
payment, if made, will be taken outside of the jurisdiction of 
the Court, would seem to justify the order of the Court here 
made; at least until the Court can ascertain what the eontract 
holders will in faet receive. In other words, it is perfeetly ob- 
vious from the facts in the record, that if the plaintiffs paid at 
the present time, the full amount ealled for in the contract, 
when they ultimately determine just what they can and will re- 
ceive under these contracts, an action at law to reeover the 
damage so sustained and admeasured and predicated upon the 
difference of the value of what they purchased and actually 
received would be futile and barren of results. This is the posi- 
tion the plaintiffs will be forced to take if the order here mude 
and complained of is vacated. Nor is the construction company 
in a position to complain because the situation is distincty] of its 


own making, and resulting from its violation of the State eon- 
tract. 

Pomeroy on Equity Jurisprudence, volume 5, Section 54, lays 
down the following rule: 


‘‘The general principles which should govern the Court 
in the exercise of its diseretion have been thus formulated 
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in a leading case: The plaintiff must show, first, either 
that he has a clear right to the property itself. or that he 
has some lien against it; or that the property constitutes a 
special fund to which he has a right to resort for the satis- 
faction of his claim; and secondly, * * * that the property 
itself or the income arising from it is in danger of loss from 
neglect, waste, misconduct or insolvency of the defendant. ’’ 


As a general rule, a Receiver will be appointed for the pur- 
pose of proteeting the fund, when the complainant has an 
equitable interest in the subject, and the defendant having pos- 
session of the property is wasting it or removing it ont of the 
jJurisdietion of the Court. 


Vose vs. Reed, 1 Woods, 647 Fed. Cas. No. 17,011; 
Lancaster vs. St. Ry. Co., 90 Fed. 129, 133; 
Ryder vs. Bateman, 93 Fed. 16. 


There is another cogent reason why the Court should have 
made the order here complained of, in view of the inultiplicity 
of Suits which will follow and as the various individuals hold- 
ing contracts will attempt to have their rights determined and 
their damage fixed, it would seem that the Court was justified 
for the sole purpose of preventing such multiplicity not only in 
entertaining jurisdiction. but in holding the matter in statu 
quo until the rights of all the parties involved can be adjusted. 
This contention is supported by the case of Munsey Gas Com- 
pany vs. City of Munsey, decided by the Supreine Court of 
Indiana, reported in 66 N. E. at page 436. In this case an in- 
junction was granted and sustained without any actual damage. 


In this ease, the Court uses the following language : 


‘“The streets over which it has exclusive power are being 
used by appellant under a contract with the City that ap- 
pellant has broken. This would entitle the eity to at least 
nominal damages at law; and its right to restvain the fur- 
ther breach of the contract which amounts to a negative 
specific enforcement of the contract, can be affirmed on 
the ground that it will avoid a multiplicity of actions. This 
is not an independent source or oceasion of jurisdiction, 
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but as laid down by Prof. Pomeroy, where a party is en- 

titled to even lega! relief, and there exists between him and 

a number of others entitled to relief, a common interest, 

relation or question as against another party that can be 

determined by one suit, such facts afford a distinet basis 
y for an appeal to equity.”’ 


The Court in the course of its opinion also holds: 


‘A Court of Equity where there is a basis for the asser- 
tion of its jurisdiction, will not suffer men to depart from 
their agreements at pleasure, leaving the party with whom 
they have contracted, to the mere chance of damages 
which a jury may give. * * * it is no answer to say that 
the act complained of will inflict no injury on plaintiff or 
will be even beneficial to him. It is for the plaintiff to 
judge whether the agreement shall be observed as far as 
he is concerned, or whether he shall permit it to be vio- 
lated. It is not: necessary that he should show that any 
damage has been done. It being estimated that the acts of 
the defendant are a violation of the contract entered into 
by him, the Court will prohibit the plamtiff in the enjoy- 
ment of the right which he has purchased. ’’ 


Kerr’s Injunctions in Equity, Page 533; 
Markham vs. Todd, 2 J. J. Marsh 364. 


In Green vs. Campbell, 55 N. C. 446, the purchaser was held 
entitled to an injunction against the collection of the purchase 
money where the vendor in a warranty deed had no title and 
was a non-resident and had no property in the State where the 
action was brought. 

To summarize, the appellants are appealing to this Court to 
reverse an order which prevents them from collecting pay for 
something they claim not to have sold, namely, a water right; 
but unless they have sold it, the settlers upon the Salmon pro- 
ject have not purchased the only thing which is of any value to 
them. Both the Federal and the State Statutes require that the 
entrymen under these projects have a water right; but make no 
requirement as to methods or means of diversion, exeept such 
as may be sufficient to enable them to reclaim their lands. 
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That their lands may not be reclaimed with an empty reservoir 
and a canal system goes without saying. And if we have not 
purchased a water right as a result of our dealings with this 
Company, we have not seeured the one thing made absolutely 
necessary and essential under the terms of the Federal ayd 
State law. The appellants are not in a position, we say, to 
complain of this order of the Court. They are bound to con- 
cede that the contract made by them has been breached, and as 
the trial Court provides in the interlocutory decree, the appel- 
lants should be restrained from atteinpting to colleet for some- 
thing which they have sold but not delivered until ‘“‘trust- 
worthy assuranee’’ be given that the water sold will be »vro- 
vided. The appellants apparently object to the obligation they 
must have assumed under the law. And if they were in fact 
proceeding in good faith, upon the completion of the system in 
1911, they would have made application to the United States 
for patents for all of the lands which the system could have 
then reclaimed, thereby testing in the first instanee, at least, 
the question of whether an ample supply of water had been 
placed in a substantial ditch so that patents would issue from 
the Government for the lands reclaimed. Or they now would 
comply with the orders of the Court and furnish the ‘‘trust- 
worthy assurance’’ that their contract would be performed and 
thereby obviate the necessity of the restraining order insofar as 
the collection of payments is concerned. 

It is the claim of the appellees that all of the equities of the 
ease are with thein and that the order of the lower Court should 
be affirmed. 


Respectfully submitted, 
C. O. LONGLEY, 


kK. A. WALTERS, 
Solicitors for Appellees. 


